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You know the drill, these are my 
personal observations and not 
those of [fill in the blank]…fact 
is, I might not stand by some of 
what I have to say…
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Before we go 
too far…

Telling the story
Building a vocabulary
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Three Types of 
Regulatory Takings

Physical invasion (Loretto)
 Very simple

Categorical regulatory taking (Lucas)
 Just like physical invasion

Partial regulatory taking (Penn Central)
 Three-part test

 Diminution of value
 Investment-backed expectations
 Balancing of public and private interests



The Other Takings Cases

First time since 1987 that we have 
had three takings cases in one 
term…
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Nollan v. California 
Coastal Commission
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First English v. 
Los Angeles





Keystone Bituminous Coal 
v. De Benedictus
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The Other Two This Year…
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Arkansas Game & Fish 
Commission v. United 

States 
Flooding physical taking case



























Unanimous for 
Arkansas, but…

“We have recognized, however, that no 
magic formula enables a court to judge, in 
every case, whether a given government 
interference with property is a taking. In 
view of the nearly infinite variety of ways 
in which government actions or 
regulations can affect property interests, 
the Court has recognized few invariable 
rules in this area.”



Horne v. 
Department of 

Agriculture

• Agricultural Marketing Agreement Act of 
1937

• To stabilize prices; annual reserve pools
• Petitioners held to be in violation
• In their defense Petitioners claimed a taking 
• District Court and 9th Circuit said no 

jursidiction over takings claim
HELD:  Ripe and takings defense can be raised
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Lessons Learned…

“I heard it through the grapevine…”
May have weakened ripeness defense

 Preemptive affirmative declaratory action?

“Just compensation” may not be the only 
remedy for a taking
 Clarifies Lingle v. Chevron

Zoning Enforcement Officers – heads up!  -
- a new defense argument
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30

U.S. Supreme Court 
Decision
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“We hold that the government’s 
demand for property from a land-
use permit applicant must satisfy 
the requirements of Nollan and 
Dolan even when the government 
denies the permit and even when 
its demand is for money. The Court 
expresses no view on the merits of 
petitioner’s claim that 
respondent’s actions here failed to 
comply with the principles set 
forth in this opinion and those two 
cases. 
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The Florida Supreme Court’s 
judgment is reversed, and this 
case is remanded for further 
proceedings not inconsistent with 
this opinion. 

It is so ordered.”



The Story
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The Facts

• Undeveloped 14.9 acres east of Orlando
• Near major highway
• Drainage ditch, high voltage lines
• Largely classified as wetlands
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• Management and Storage of 
Surface Water (MSSW) Permit

• Wetlands Resource Management 
(WRM) Permit
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Koontz offered…

…Conservation easement on 11 
acres
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WMD counteroffers…

• Reduce development to 1 acre
• Give easement on remaining 13.9 

acres
Alternatively…

• Develop 3.7 acres
• Make improvements 

several miles away; 
no particular project
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Koontz responds

• Refuses counteroffers
• Sues in state court
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The Decisions in Florida

• Circuit Court (trial court)
• Florida District Court of 

Appeal for the Fifth Circuit
• Remand to the Circuit Court 
• Florida Supreme Court
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Vocabulary

• Nexus
• Nollan v. California Coastal 

Commission

• Rough proportionality
• Dolan v. Tigard
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Nexus
Nollan v. California 
Coastal Commission

• Does an “essential nexus” exist 
between a legitimate state 
interest and the permit condition 
exacted by the city?
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“[H]ere, the lack of nexus between the 
condition and the original purpose of the 
building restriction converts that purpose 
to something other than what it was.” 
(Nollan)
“In short, unless the permit condition 
serves the same governmental purpose
as the development ban, the building 
restriction is not a valid regulation of 
land use but ‘an out-and-out plan of 
extortion.’” (Nollan)



Rough Proportionality 
Dolan v. Tigard

• Has the city made some kind of 
individualized determination that 
the required dedication is related 
both in nature and in extent to the 
impact of the proposed 
development?

53







56

• In other words, are they roughly 
proportionate?

• The most important subparts of 
the requirement –

 The focus is on “impact” 
Specifically, the impact of the 
proposed development 

 The relationship of the condition to 
the extent of the impact is essential 

Rough proportionality is 
sufficient

 The determination must be an 
individualized one



Parsing Koontz
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What Did the Court 
Clearly Decide? 
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Money exactions subject to 
Nollan/Dolan
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Nollan/Dolan
Now Apply To:

Mitigation Fees
In-Lieu Fees
Impact Fees
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Property owner/applicant can sue 
over a denial
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Government can decide whether and 
how an applicant must mitigate
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“Where the permit is denied 
and the condition is never 
imposed, nothing has been 
taken.” 
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“While the unconstitutional 
conditions doctrine recognizes 
that this burdens a 
constitutional right, the Fifth 
Amendment mandates a 
particular remedy—just 
compensation—only for 
takings.” 
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“In cases where there is an 
excessive demand but no 
taking, whether money 
damages are available is not a 
question of federal 
constitutional law but of the 
cause of action—whether state 
or federal—on which the 
landowner relies.” 
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“…so long as a permitting 
authority offers the 
landowner at least one 
alternative that would satisfy 
Nollan and Dolan, the 
landowner has not been 
subjected to an 
unconstitutional condition.” 
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“…we … hold that so-called 
‘monetary exactions’ must 
satisfy the nexus and rough 
proportionality requirements of 
Nollan and Dolan.”
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“…when the government 
commands the 
relinquishment of funds 
linked to a specific, 
identifiable property interest 
such as a bank account or 
parcel of real property, a 
“per se [takings] approach” 
is the proper mode of 
analysis…” 
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“It is beyond dispute that 
‘[t]axes and user fees . . . Are 
not “takings.”’ …This case 
therefore does not affect the 
ability of governments to 
impose property taxes, user 
fees, and similar laws and 
regulations that may impose 
financial burdens on property 
owners.”



What Did the Court 
Possibly Decide? 
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Conditions requiring the 
developer perform some task at 
its own expense may also be 
considered exactions
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Whether the decision applies to 
mandatory inclusionary 
affordable/workforce housing set-
asides
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What Did the Court 
Not Decide? 
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“This Court therefore has no 
occasion to consider how 
concrete and specific a 
demand must be to give rise 
to liability under Nollan and 
Dolan.”



Does the decision apply only to ad 
hoc exactions or does it reach 
legislative ones?
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Does it reach community benefit 
assessments?
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What is a monetary exaction?
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How high is heightened 
scrutiny?
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“Because petitioner brought his 
claim pursuant to a state law cause 
of action, the Court has no 
occasion to discuss what remedies 
might be available for a 
Nollan/Dolan unconstitutional 
conditions violation either here or 
in other cases.” 
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Whether the off-site mitigation 
was an unconstitutional 
condition
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“…to the extent that respondent 
suggests that the posture of this 
case creates some federal obstacle 
to adjudicating petitioner’s 
unconstitutional conditions claim, 
we remand for the Florida courts 
to consider that argument in the 
first instance.”
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Whether the WMD proposal 
violated Nollan/Dolan
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“Respondent also contends that 
we should affirm because 
petitioner sued for damages but is 
at most entitled to an injunction 
ordering that his permit issue 
without any conditions. But we 
need not decide whether federal 
law authorizes plaintiffs to 
recover damages for 
unconstitutional conditions claims
predicated on the Takings Clause 
because petitioner brought his 
claim under state law.”



What is the measure of damages?
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“2 Thus, because the proposed 
offsite mitigation obligation in this 
case was tied to a particular 
parcel of land, this case does not 
implicate the question whether 
monetary exactions must be tied 
to a particular parcel of land in 
order to constitute a taking.” 



Do Any of You 
Know the Answers 

to these 
Questions? 
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Are we likely to see more 
special tax districts post-
Koontz?
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Who pays for more exact 
exactions?
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Will we see more wetlands 
mitigation banks?
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Will there be a trend toward 
impact fees?
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How much federalism is at work in 
this decision?
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For MMLA trial lawyers, who 
now has the burden of going 
forward and who has the 
burden of proof when it comes 
to challenges to government 
conditions?  Has it changed 
with Koontz?



What about ripeness?
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After Koontz, what’s the 
difference between a taking, a 
substantive due process 
violation, and an 
unconstitutional condition?
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Am I the only one who keeps 
having First English flashbacks?
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Several states already apply 
Nollan/Dolan to monetary 
exactions with no real impact.  
Is the dissent overstating the 
effect of the decision?
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Is there any evidence that 
heightened scrutiny under 
Nollan/Dolan has any 
practical or measurable 
effect on outcomes?
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Will we see more or less 
negotiation?
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Will there be more pre-application 
meetings?
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Will there be more discretionary 
approaches, such a special 
development districts?



How Might The Land 
Use Review And 

Approval Process 
Change?



More Pre-application 
Meetings



Gaming –
An Ounce of Prevention…



Impact Fees
In-kind exactions are “lumpy”

Jim Nicholas, Ph.D



Special Tax Districts
What is a special district? 
A special district is a separate 
local government that delivers 
a limited number of public 
services to a geographically 
limited area (What’s So 
Special About Special 
Districts?). Three special tax 
districts in the metro Denver 
area are: SCFD, RTD, and 
the football stadium district. 
The SCFD is viewed as a 
national model of public 
support for sustaining a 
culturally rich community. 



Fees



Discretionary Processes -
Planned Development 

Districts



PDD Exactions

College Station, Texas



Appeal Process

Lexington, Kentucky



Development 
Agreements

City of Fontana, California
http://www.fontana.org/DocumentCenter/Home/View/666

The Land Developer will construct or cause to be constructed at 
his own cost and expenses all necessary permanent 
improvements on streets abutting his property, all required tests, 
design work, equipment materials, and labor in order to complete 
all of the improvements set forth in the total cost estimate as 
stated in Exhibit “A” to the satisfaction of the City Engineer or as 
specifically described and shown on Drawing No. , which was 
approved by the City Engineer and filed in his office on , 20 , and 
in accordance with applicable provisions of the Standard 
Specifications and Standard Details of the City of Fontana in 
effect on the date of this Agreement. 



The Take Home for 
Affordable Housing 

Developers
--- Development conditions (land and fees) 
should be established through general 
legislation or rules (though perhaps not 
necessary,  findings and analysis sufficient to 
justify exactions under Nollan/Dolan could 
provide backstop).

-- Communities should avoid making “demands” 
in ad hoc proceedings; passive consideration of 
proffers apparently OK.
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-- To the extent a community negotiates over 
conditions, it must engage in detailed fact-
finding and analysis “measuring” project 
impacts and relating impacts to proposed 
conditions; communities should direct studies 
but consider how to have developers pay 
equitably.

-- If negotiations fail, communities should 
deny applications based solely on totality of 
unacceptable adverse impacts



Hypotheticals
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You have a “no net loss of 
wetlands” policy.  A pending 
application fails that standard, 
and offers no alternative. A 
decision is required in two 
weeks. Is “denied” the legally 
safest response?
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Your state supreme court said 
Nollan/Dolan doesn’t apply to 
cash exactions. Your park fee 
schedule wasn’t the result of a 
Nollan/Dolan analysis. If you 
use that schedule to set the 
fee in a pending PUD, you fear 
you’ll see the project but not 
the park fees.  What should 
you advise? 
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You’re a developer in the 
middle of a negotiation to get 
your permit.  A half dozen 
ideas for mitigation and 
conditions are on the table.  
After Koontz, are you more 
likely to says “The heck with 
you people, I’m going to 
court and claim my rights 
under Koontz.”?



The mayor asks you to squeeze” 
an applicant seeking approval of 
a 50-lot subdivision into making 
a money payment in-lieu-of an 
open space dedication, which 
payment will help purchase land 
for a park on the other side of 
town.  What do you say to the 
mayor?
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