
 
 

History and Overview of the Brownfields Tax Credit 
 
 

This summary has been prepared for informal training and discussion purposes only and 
it is not a Public Written Statement of the Department of Revenue (DOR or the 
Department) within the meaning of Regulation 830 CMR 62C.3.1.  Moreover, any 
statements by the presenter, although an employee of the Department, reflect his own 
legal conclusions and opinions and do not necessarily reflect the present or future policy 
of the Department. 
 
The Brownfields tax credit was established by sections 34 and 35 of chapter 206 of the 
acts of 1998 which was approved on August 5, 1998.  It was first applicable to tax years 
commencing on or after January 1, 1999. 
 
In Technical Information Release (TIR) 99-13 the Department explained the Brownfields 
tax credit provisions as originally enacted. 
 

 Amount of credit may be either 25% or 50% of the “net response and removal 
costs,” i.e., the expenses paid by the taxpayer to achieve a permanent solution or 
“remedy operation status” depending upon whether or not there is an “activity and 
use limitation.” 

 
 Eligible taxpayers: those who filed personal income tax returns under G.L. c. 62 

or domestic or foreign corporate excise filers under G.L. c. 63.  The class of 
eligible taxpayers was subsequently extended to nonprofit organizations.  See 
below. 

 
 Eligible property must be owned or leased by the taxpayer for business purposes, 

must have been reported to the Department of Environmental Protection (DEP) 
pursuant to G.L. c. 21E, ss. 2 and 3 and must be in an economically distressed 
area. 

 
 Eligible costs must relate to net response and removal costs incurred after August 

1, 1998.  Such costs must be equal to or greater than 15% of the assessed value of 
the property prior to remediation. 

 
 Procedure: A taxpayer must file a response action outcome statement or remedy 

operation status submittal with DEP prior to claiming the credit.  When claiming 
the credit, a taxpayer must attach a copy of the response action outcome statement 
or remedy operation status submittal cover sheet to its tax return.   

 
 Limitations: The credit claimed could not exceed 50% of the taxpayer’s personal 

income tax or corporate excise liability and cannot reduce a corporate excise 
filer’s liability below the minimum corporate excise of $456.  In addition, the 



credit was not available to taxpayers who have received financial assistance from 
the Brownfields Redevelopment Fund or the Redevelopment Access to Capital 
(RAC) Program.  The financial assistance provision was subsequently amended.  
See below. 

 
 Carryover: (i.e., use in a subsequent tax year, or years, of any portion of a credit 

that has been earned but was not allowed based on the previously cited 
limitations).  The credit can be carried over for five years.  However, no credit can 
be carried over to a year when the taxpayer has ceased to maintain the remedy 
operation status or permanent solution for which the credit was granted. 

 
 Recapture: If a taxpayer ceases to maintain the remedy operation status or 

permanent solution prior to the sale of the property or the termination of the lease, 
the difference between the credit taken and the credit allowed for maintaining the 
remedy shall be added back as additional taxes due in the year the taxpayer fails 
to maintain the remedy operation status or permanent solution.  The amount of the 
credit allowed for maintaining the remedy shall be equal to the original credit 
multiplied by a ratio of the number of months the remedy was maintained over the 
number of months of useful life of the property.  The sale of the property or the 
termination of the lease will not require any portion of the credit to be recaptured. 

 
TIR 00-9 explained changes to the Brownfields credit contained in chapter 159 of the acts 
of 2000.  Chapter 159 extended the time for incurring eligible costs that qualify for the 
credit and changes the limitations rules where the taxpayer has received state financial 
assistance.  The effective date of these provisions is July 1, 2000. 
 
Net response and removal costs that a taxpayer incurred through January 1, 2007, became 
eligible for the credit, provided that the taxpayer commenced and diligently pursued an 
environmental response action before August 5, 2003. 
 
Chapter 159 also provided that receipt of state financial assistance does not result in 
failure to qualify for the credit.  However, the amount of state funds received from the 
RAC Program or from the Brownfields Redevelopment Fund is deducted from the 
expense base for which the credit is available.  Finally, with reference to RAC, the 
amount of state financial assistance is calculated as the amount of state funds paid on 
behalf of the borrower for participation in the program.  Where the taxpayer has 
borrowed funds subject to a state guarantee in order to finance the expenses of 
remediation, the amount of the loan is permitted to be included in the expense base for 
which the credit is available.  However, if the borrower defaults on the loan and the 
guarantee is invoked, any credit taken for the amount of the loan will be recaptured as 
taxes due in the year the loan is paid. 
 
TIR 04-7 notes the extension of the Brownfields credit pursuant to chapter 141 of the acts 
of 2003.  The act extends the time for incurring eligible costs that qualify for the credit by 
changing the environmental response action commencement cut-off date from August 5, 
2003 to August 5, 2005.  If all other requirements are met, both individual and corporate 



taxpayers that commence and diligently pursue an environmental response action prior to 
August 5, 2005 are eligible for the credit.  The effective date of this provision is 
November 26, 2003. 
 
TIR 06-16 notes changes to the Brownfields credit under chapter 123 of the acts of 2006. 
The act amends G.L. c. 62, § 6(j) and G.L. c. 63, § 38Q to extend the availability of the 
Brownfields credit to nonprofit organizations.  In addition, the time frame for eligibility 
for the credit has been lengthened.  Prior to the act, net response and removal costs that 
the taxpayer incurred between August 1, 1998 and August 5, 2005 were eligible for the 
credit provided that the taxpayer commenced and diligently pursued an environmental 
response action before August 5, 2005.  The act changes the environmental response 
action commencement cut-off date from August 5, 2005 to August 5, 2011, and extends 
the time for incurring eligible costs that qualify for the credit to January 1, 2012. 
 
In addition, the act amends G.L. c. 62, § 6(j) and G.L. c. 63, § 38Q to insert new 
provisions that provide for the transfer, sale or assignment of a Brownfields credit to 
another taxpayer with a liability under chapter 62 or chapter 63 or to a nonprofit 
organization.  It is the position of the Department that Brownfields credits create prior to 
the effective date of this provision, June 24, 2006, can not be transferred as it would not 
be consistent with the purpose of the legislation making the credits transferable which 
was to spur more clean ups (rather than provide tax credits for old clean ups that 
generated unused credits). 
 
A taxpayer or nonprofit organization intending to make a transfer, sale or assignment 
must submit to the Department a statement which describes the amount of the 
Brownfields credit for which the transfer, sale or assignment of Brownfields credit is 
eligible.  The taxpayer or nonprofit organization must provide appropriate information so 
that the Brownfields credit can be properly allocated.  The Department will issue a 
certificate to the party receiving the Brownfields credit reflecting the amount of the credit 
received.  The party receiving the Brownfields credit must attach the certificate to each 
tax return in which the Brownfield credits are used. 
 
The credit can only be claimed after a taxpayer achieves and maintains a permanent 
solution or remedy operation status.  Prior to claiming the credit the taxpayer must file a 
response action outcome statement or remedy operation status submittal with DEP.  The 
Department will not recognize the transfer, sale or assignment of a Brownfields credit 
prior to the date of compliance with all the requirements of G.L. c. 62, § 6(j), G.L. c. 63, 
§ 38Q, and c. 21E and the Massachusetts Contingency Plan provided in 310 CMR 40.00. 
 
Copies of the Brownfields Credit Application Form and Brownfields Credit Transfer 
Application are available from the Department’s website. 
 
If a transferor of any Brownfields credit ceases to maintain the remedy operation status or 
permanent solution in violation of the Massachusetts Contingency Plan prior to sale of 
the property or termination of the lease, the transferor will be subject to recapture and any 



Brownfields credit sold will be recaptured as taxes due in the year the transferor fails to 
maintain the remedy operation status or permanent solution. 
 
The effective date of these provisions is June 24, 2006.  A taxpayer generating a 
Brownfields credit in taxable years beginning on or after June 24, 2006, may transfer the 
credit, in whole or in part, to another taxpayer with a liability under chapter 62 or chapter 
63 or to a nonprofit organization. 
 
TIR 10-15 notes the extension of the Brownfields credit for two additional years pursuant 
to chapter 240 of the acts of 2010.  The credit, previously scheduled to expire on August 
5, 2011, now applies to environmental response action(s) taken on or before August 5, 
2013.  Also, the net response and removal costs must be incurred prior to January 1, 
2014. 
 
Copies of the public written statements cited are available from the Department’s 
website: www.mass.gov/dor. 
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