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Types of “Inverse” Takings Claims

 Direct appropriations and permanent physical 
occupations = per se takings.

 Most other inverse condemnation claims:
-- Total denials of all value = Lucas per se takings.
-- Lesser but still substantial restrictions on 

property use = potential Penn Central takings, 
depending on the level of economic impact, the 
degree of interference with investment-backed 
expectations, and the character of the government 
action.

 Nollan, Dolan and now Koontz “exaction” claims.



Nollan v. CA Coastal Comm’n, 1987



Dolan v. City of Tigard, 1994



Dolan v. City of Tigard, 1994



The Nollan/Dolan Issue
 If the government had simply denied the Nollans’ or Mrs. 

Dolan’s application, there clearly would NOT have been a 
taking of the properties under either Lucas or Penn Central.

 On the other hand, if the government had directly 
appropriated the beach easement in Nollan, or the bike 
path/greenway in Dolan, there clearly would have been a per 
se taking.

 So what standard applies when the government grants a 
permit (which it could have denied without triggering takings 
liability), on the condition that the applicant grant the 
government an interest in property which the government 
could have taken directly only if it were willing to pay just 
compensation under the Takings Clause?



The Nollan/Dolan Standards

An exaction of a property interest in 
the context of a permitting process 
is not a taking, provided the exaction 
meets the “essential nexus”(Nollan) 
and “rough proportionality” (Dolan) 
standards.

Otherwise, a permit exaction is a 
taking.



Essential Nexus/Nollan
 “The Commission argues that a permit condition that 

serves the same legitimate police power purpose as a refusal to 
issue the permit should not be found to be a taking if the 
refusal to issue the permit would not constitute a taking. 
We agree.”

 “The evident constitutional propriety disappears, however, if 
the condition substituted for the prohibition utterly fails to 
further the end advanced as the justification for the 
prohibition. When that essential nexus is eliminated . . . 
[there is taking of the exacted property interest].”

 In Nollan, providing access along the beach lacked essential 
nexus with regulatory purpose to preserve  visual access 
across the beach.



Rough Proportionality/Dolan

 “The second part of our analysis requires us to determine 
whether the degree of the exactions demanded by the city's 
permit conditions bear the required relationship to the 
projected impact of petitioner's proposed development.”

 “We think a term such as ‘rough proportionality’ best 
encapsulates what we hold to be the requirement of the 
Fifth Amendment.   No precise mathematical calculation is 
required, but the city must make some sort of individualized 
determination that the required dedication is related both in 
nature and extent to the impact of the proposed 
development.”

 City of Tigard failed rough proportionality test.



Under Nollan and Dolan, Burden of Proof 
is Placed on the Public!

 Dolan footnote 8: “Justice Stevens' dissent takes us to task 
for placing the burden on the city to justify the required 
dedication. He is correct in arguing that in evaluating most 
generally applicable zoning regulations, the burden properly 
rests on the party challenging the regulation to prove that it 
constitutes an arbitrary regulation of property rights. See, 
e.g., Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). Here, by 
contrast, the city made an adjudicative decision to condition 
petitioner's application for a building permit on an individual 
parcel. In this situation, the burden properly rests on the city.”



Some Key Issues After Nolan/Dolan

 Are exactions imposed through general legislation (or 
general rules?), rather than in ad hoc proceedings, subject to 
Nollan/Dolan?

 Do Nollan/Dolan extend to “monetary exactions,” especially 
following the five-justice conclusion in Eastern Enterprises 
(1998), that government mandates to spend or pay money 
are outside the scope of the Takings Clause?

 What does it take (in terms of proof and analysis) to 
successfully defend an exaction under the Nollan/Dolan
standards?



And then Koontz



Koontz:  Basic Facts I

 Koontz purchased a 14.9-acre parcel east of Orlando, FL in 1972 
for approximately $95,000.

 In 1987,  a transportation agency took 0.7 acres of Koontz’s 
property, paying $402,000 in compensation for the land taken as 
well as “severance” damages.

 In 1994,  Koontz filed an application for permits to develop 3.7 
acres of the remaining property, including 3.4 acres of wetlands, 
in order to construct a small commercial shopping center.

 Koontz proposed to address the District’s requirement to avoid 
adverse environmental impacts by placing deed restrictions on 
the remaining 11 acres of the property; the District rejected this 
proposal based on the 10:1 preservation ratio in its guidelines.



Koontz:  Basic Facts II

 The District suggested that Koontz consider reducing the size 
of the development to one acre, or accomplish further 
mitigation by restoring wetlands on District-owned property in 
the basin by paying to replace culverts and/or fill ditches; Koontz 
rejected these options.

 The District denied Koontz’s application.

 In 1994,  Koontz filed suit in Florida Circuit Court claiming a 
taking of his private property.

 After considerable procedural wrangling, the trial court ruled 
that the District’s permit denial was a taking and awarded 
compensation.



Koontz:  Basic Facts III

 The District then granted Koontz the permits;  Koontz sold the 
permitted property to Flioridel,  LLC for $1,200,000;  Floridel 
LLC never developed the property and filed for Chapter 11 
Bankruptcy in 2013.

 The litigation continued solely on the issue of whether the 
District should be held liable for a “temporary” taking of private 
property.

 In 2009, the Florida Fifth District Court of Appeals affirmed, 2-1, 
the trial court finding of takings liability.

 In 2011, the Florida Supreme Court reversed, holding that Nollan
and Dolan do not apply when, as in this case, (1) a permit is denied 
(as opposed to when a permit is granted subject to conditions) 
and (2) the conditions involve the payment or expenditure of 
money (as opposed to when the conditions involve dedication of 
a right of way or another interest in real property).



The Legal Issues in the Supreme Court

1. Whether the Nollan/Dolan standards apply when the 
government denies a development application 
because the applicant has refused to accede to a 
government “demand” that the applicant comply with 
a requirement that would trigger Nollan/Dolan if it 
were made a condition of project approval?

2. Whether the Nollan/Dolan standards apply to so-
called “monetary exactions” -- permit conditions 
requiring permittees to pay or expend money to 
mitigate project impacts?



The Court Decision – Issue #1
1. All of the justices, agreed that Nollan/Dolan apply equally 

regardless of whether the government approves a permit 
subject to an exaction (a condition subsequent) or rejects an 
application because the applicant refuses to accede to a 
government “demand” for an exaction (a condition precedent) .

2. The Court stated that a permit denial in these circumstances 
does not constitute a taking.; rather it is a “Nollan/Dolan
unconstitutional conditions violation”(whatever that is).  

3. The majority assumed, without actually deciding the issue, that 
there was a “demand” in this case, because the Florida courts 
proceeded on the assumption that there was a demand.

4. The four dissenters said there was no demand because the 
District merely offered “suggestions” and the applications were 
denied based on the unacceptable effects of the project.



The Court Decision – Issue #2

1. The Court ruled 5-4 that the Nollan/Dolan standards are 
not limited to exactions involving an interest in real 
property, but also apply to “monetary exactions” – i.e., 
permit requirements to expend or pay money.

2. Without contesting the position embraced by five justices 
in Eastern Enterprises that mandates to pay money are not 
generally covered by the Takings Clause, the majority ruled 
that the Takings Clause does apply to government orders 
“directing the owner of a particular piece of property to 
make a monetary payment.”  

3. The dissent contends that the ruling (1) is inconsistent 
with the logic of Nollan and Dolan,  (2) will extend the 
Takings Clause “into the very heart of local land-use 
regulation and service delivery,” and (3) logically converts 
all real property taxes into takings (although the majority 
says the ruling is not intended to reach that far).



The Challenges After Koontz

1. Determining what types of policies and regulatory 
actions/decisions  do -- and do not – trigger 
application of the Nollan and Dolan standards.

2. If Nollan and Dolan do apply  (or may turn out to 
apply later), how can planners and regulators ensure 
that the standards are satisfied?



Promising Snippets

-- “[M]any proposed land uses threaten to impose 
costs on the public that dedications of property can 
offset.”

--“Insisting that landowners internalize the negative 
externalities of their conduct is a hallmark of 
responsible land-use policy, and we have long 
sustained such regulations against constitutional 
attack. See Village of Euclid v.  Ambler Realty Co.”

--“Our precedents . . . enable permitting authorities 
to insist that applicants bear the full costs of their 
proposals.”



Koontz and the Future of Takings Law I

-- Is this 5 to 4 ruling inherently unstable?
-- What issues divide the majority?
-- The new “Nollan/Dolan unconstitutional conditions 
violation” is problematic from a doctrinal standpoint.
-- Ruling on monetary exactions is also problematic 
and and may prove difficult to cabin.
-- Is the logical ending point of the approach taken in 
Koontz to subject all local land use decisions to 
Nollan/Dolan-type scrutiny?



Koontz and the Future of Takings Law II

-- Query whether, over the long-term, the Nollan and Dolan
standards, especially as expanded in Koontz, are reconcilable 
with the Court’s unanimous 2005 decision in Lingle v. Chevron, 
USA,  544 U.S. 528, 544 (“The Agins [substantially advances] 
formula can be read to demand heightened means-ends review 
of virtually any regulation of private property. If so interpreted, 
it would require courts to scrutinize the efficacy of a vast array 
of state and federal regulations-a task for which courts are not 
well suited. Moreover, it would empower-and might often 
require-courts to substitute their predictive judgments for 
those of elected legislatures and expert agencies.)

-- While presumably not as broad in scope as the former Agins
test, the Koontz doctrine is arguably even more intrusive 
because it shifts the burden of proof to the public!



Applying Koontz to Permit Denials I
-- Inherently burdensome and impractical to require local 
governments to justify, sometimes years after the fact, 
conditions that they decided not to impose and that may not
have been spelled out in detail.

-- Will “mere suggestions” trigger Nollan/Dolan?

-- majority hints that a “demand” may need to be 
“concrete and specific” to be an actual demand.

-- general identification of impacts requiring mitigation 
and passive receipt of developer proffers will probably 
avoid application of Koontz.

-- majority implicitly indicates that mere government 
offer of an array of options will not avoid the 
conclusion that there has been a “demand.”



Applying Koontz to Permit Denials II
--- One negative practical consequences of ruling:   As 
Justice Elena Kagan explained, if every failed negotiation 
over development conditions can give rise to a 
Nollan/Dolan claim, the wisest course for most 
municipalities will be to deny permit applications without 
offering any specific advice to developers.

-- Outright permit denial (at least based on good faith, 
well supported findings regarding unmitigated project 
impacts) apparently remains the ultimate “safe harbor” 
from Koontz.  As Justice Scalia said in Nollan, “the 
Commission unquestionably would be able to deny the 
Nollans their permit outright . . ., unless the denial would 
interfere so drastically with the Nollans’ use of their 
property as to constitute a taking.  See Penn Central.”



Applying Koontz to Permit Denials III

-- If, despite Koontz, a community embarks on a detailed 
conversation with a developer about possible conditions 
that may not ultimately yield a consensus outcome, the 
community should consider retaining expert assistance 
to document the community costs of the proposed 
development  and the Nollan/Dolan rationale for the 
community’s proposed development conditions.

-- the costs of this analysis, the need for which is 
generated by the development application, can 
properly be assessed against a developer.
-- communities should retain direct and exclusive 
control over the selection, payment, and oversight 
of any expert consultants.



Monetary Exactions After Koontz I
-- The extension of the Nollan and Dolan standards to 
monetary exactions represents a significant expansion of Nollan
and Dolan that will meaningfully constrain local land use 
authority.  As Koontz says, developers now have a “bigger stick.”

-- The major issue going forward is whether Nollan/Dolan apply 
to fees (and other exactions) imposed through general 
legislation.

-- while there is division in the lower courts, the 
majority rule is that legislatively imposed fees are 
exempt from Nollan/Dolan (a deferential standard 
of constitutional reasonableness applies instead).

-- See, e g., Ehrlich v. Culver City, 911 P.2nd 429 
(Cal. 1996).; Parking Association of Georgia v. City 

Atlanta 450 S.E.2d 200 (Ga. 1994).



Monetary Exactions After Koontz II

-- query whether the same principle does 
and/or should apply to fees imposed pursuant 
to general administrative rules?  
- drawing the distinction between  legislatively 
imposed fees and ad hoc fees may be difficult 
in practice; which is Koontz?
-- if communities invoke a legislative fee 
mandate, do they need to mechanically apply  
the legislative formula?

-



Trying to Meet the Nollan/DolanTests I
-- The Koontz decision does not resolve whether the exactions 
at issue in that case satisfied Nollan/Dolan; the trial court ruled 
that they did not, and the issue was not addressed on appeal.

-- There is little useful precedent on how to apply Nollan/Dolan; 
most of the reported appellate decisions address whether or 
not Nollan/Dolan applies, not how to apply it.

-- Applying the essential nexus test is (reasonably) straight-
forward in most cases;  the “rough proportionality” test is not;  
published appellate decisions are roughly 50-50.

-- There is some confusion about what courts are supposed to 
measure;  the cost to the developer of conducting the 
mitigation, or the actual results of the mitigation effort?



The Take Home for Planners
--- Development conditions (interests in and fees) should be 
established through general legislation or rules (though 
perhaps not necessary,  findings and analysis sufficient to justify 
exactions under Nollan/Dolan could provide backstop).

-- Communities should avoid making “demands” in ad hoc 
proceedings; passive consideration of proffers apparently OK.

-- To the extent a community negotiates over conditions, it 
must engage in detailed fact-finding and analysis “measuring” 
project impacts and relating impacts to proposed conditions; 
communities should direct studies but have developers pay. 

-- If negotiations fail, communities should deny applications 
based solely on totality of unacceptable adverse impacts.



Types of Monetary Exactions

---Transportation

-- Parkland 

-- Affordable Housing

-- Wetlands Mitigation

-- Agricultural Lands

-- Municipal Exactions



Thank You

Questions?


