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Good Morning Chairwoman Forry, Chairman Honan and distinguished members of the Committee,  
 
My name is Jeanne Pinado and I am the Chair of the Board of Directors for Citizens’ Housing and 
Planning Association (CHAPA). I am joined by fellow Board Member, Joe Flatley. CHAPA was 
formed over 45 years ago as part of the civil rights movement with the mission of preserving and 
creating affordable housing for people with modest incomes across the Commonwealth.  
CHAPA’s1500 members represent a broad range of affordable housing stakeholders across this state.  

 
We are here today to testify to the importance of the Comprehensive Permit Law – also known as Ch. 
40B or the Affordable Housing Law - to expanding affordable housing options for Massachusetts 
residents.   

 
The Affordable Housing Law was enacted to address local zoning and land use restrictions that make it 
impossible or economically unfeasible to build affordable housing under existing local zoning. The 
legislation codified the goal of ensuring that each community in the Commonwealth does its fair share to 
meet the housing needs of its residents.  It is a critical piece of the puzzle, along with Ch. 40T, Ch. 40R, and 
many other initiatives that this Committee has spearheaded and for which we support. 
 
Unfortunately, local barriers to affordable housing still exist in many communities across the 
Commonwealth today.  Large-lot zoning and the prohibition of multi-family housing are still 
widespread and have greatly contributed to Massachusetts’ high housing costs, low levels of housing 
production, and increased sprawl.   
 
Chapter 40B Helps Municipalities Meet Their Legal Fair Housing Obligations 
 
States, municipalities and private agencies involved in housing and community development have a 
legal obligation to comply with fair housing and civil rights law1 in two ways: 

First, they have a duty not to discriminate, including through policies that have a “disparate impact” 
on protected classes.   

Secondly, government entities that receive federal housing and urban development funds have an 
obligation to “affirmatively further fair housing” under the federal Fair Housing Act and under the 
federal Housing and Community Development Act of 1974. This obliges them to actively address 
                                                
1 This obligation exists under several laws, including the Massachusetts anti-discrimination law (M.G.L. c.151B), 
the federal Fair Housing Act and Title VI of the Civil Rights Act of 1964. 
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barriers to fair housing.  In addition, recipients of certain HUD funds, including Community 
Development Block Grant funds and HOME block grants, are required to develop and implement 
action plans to address key impediments to fair housing. 
 
Chapter 40B is an important tool for overcoming disparate impact policies and for affirmatively 
furthering fair housing by overcoming exclusionary zoning practices that drive up housing costs, 
limit the rental housing supply, favor age-restricted housing over housing for families with children, 
and limit the supply of accessible housing.  Chapter 40B has been an important producer of housing 
that expands options for protected classes.  DHCD affirmative fair marketing and tenant selection 
guidelines also require that developments built using Chapter 40B are broadly marketed.  Affordable 
units in non-40B developments must also comply with these guidelines if they are to be included in 
the Subsidized Housing Inventory.    
 
Progress  
 
The Comprehensive Permit Law has been a necessary tool to create mixed-income housing outside 
our largest cities, and its track-record is impressive.  Nearly 60,000 homes have been created across 
the state—in urban, suburban, and rural areas.  Over 43,000 are apartments and more than 16,000 are 
homeownership units.  31,000 of these homes are reserved for low or moderate-income households.  
Most, but not all, of the market rate homes also provide affordable options that are otherwise scarce 
in the housing market. 
 
In the last decade, communities across the Commonwealth have made significant progress adding 
affordable housing options to their neighborhoods.  
 

• In 2001, 27 communities had met their 10% goal and could reject Comprehensive Permit 
development applications without appeal.  Today, 53 communities exceed that goal.  

 
• Furthermore, the number of communities with a subsidized housing inventory between 8 and 

10% rose from 17 in 2001 to 38 in January 2016 (based on notifications to DHCD).   
 

• 172 communities are now at 5% or higher, up from 117 communities in 2001, a 47% 
increase.  These 172 communities housed 81% of the state’s population in 2010.  

While these statistics are impressive, the most significant piece of data that supports the need for Ch. 
40B is that over the past decade, nearly 80% of all new affordable housing outside of cities is a direct 
result of the Comprehensive Permit Law.   

Chapter 40B Encourages Communities to Proactively Plan for Growth and Affordability  
 
Chapter 40B regulations and Housing Appeals Committee decisions encourage communities to plan 
for affordable housing production.  Municipalities that have adopted local plans that include 
affordable housing and that are producing affordable housing can turn down unwanted 
comprehensive permit projects in some circumstances.  The Housing Appeals Committee, when 
hearing a developer’s appeal, must decide if the local concerns2 cited in the ZBA decision – which 
                                                
2 760 CMR 56.02 defines local concern as “the need to protect the health or safety of the occupants of a proposed 

Project or of the residents of the municipality, to protect the natural environment, to promote better site and 
building design in relation to the surroundings and municipal and regional planning, or to preserve Open Spaces.” 
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can include “municipal and regional planning” - outweigh regional housing needs.  In such a case, 
DHCD regulations require the HAC to consider any plans submitted and the results of the 
municipality’s efforts to implement such plans.3  The HAC has upheld the local decision if it finds 
that a project is at odds with a municipality that has been implementing a plan that promotes 
affordable housing and that is producing affordable housing.  In 2009, for example, it upheld the 
denial of a permit for a development in Middleborough because it would conflict with municipal 
investments in an area it had for industrial use.4  
 
Housing Production Plans   
 
DHCD’s Housing Production Plan regulation5 gives the most direct tool for municipalities to control 
where affordable housing development takes place.  First issued in late 20026 and revised in February 
2008, it allows municipalities who have a DHCD-approved “Housing Production Plan” (HPP) to 
become appeal-proof under Chapter 40B for one to two years, if they achieve certain minimum 
affordable housing production levels in a calendar year, even though they are below 10%.  During 
that period, a municipal decision to deny or impose conditions on an application cannot be appealed 
to the State.  A municipality with an approved HPP that increases its Subsidized Housing Inventory 
(SHI) count by a number equal to at least one-half of one percent (0.5%) of its year round housing 
can be “certified” as appeal proof for 12 months.  Those that increase their SHI count by at least 1% 
of the year round count become appeal proof for two years.   
 
Currently, 65 municipalities have valid HPPs, including one (Tyngsborough), which is certified and 
appeal-proof for one year.  
 
Economic Impact  
 
In addition to the primary reason we support this law – to provide affordable housing for 
Massachusetts residents that need it – Ch. 40B also has an important economic impact.  
 
An ample supply of housing that 1) workers of all income ranges can afford and 2) that is located 
near job locations are two critical factors for business growth.  In Massachusetts, restrictive local 
zoning and lengthy permitting have created a housing supply-demand mismatch.  Consequently, 
housing prices are too high and the housing market cannot respond to growth quickly enough. The 
Metropolitan Area Planning Council (MAPC) reports that Massachusetts needs 17,000 new homes 
built each year, with the majority being multifamily housing, in order to sustain our current job base. 
Business growth is limited because employee salaries must be sufficiently high to meet the high cost 
of housing. Furthermore, worker productivity goes down because too many workers are forced to 
live further from their workplace.  Ch. 40B is a critical tool to address this challenge by overcoming 
overly restrictive barriers to mixed-income housing development. 
 
Ch. 40B developments have also produced a significant direct economic impact.  A University of 
Massachusetts Donahue Institute, 2010 study found that nearly 22,000 homes have been built under 

                                                
3 760 CMR 56.07(3)(g) 
4 	See 28 Clay Street Middleborough, LLC v. Middleborough Board of Appeals, 9/28/09; other decisions include 

Stuborn Ltd. Partnership v. Barnstable Board of Appeals, 9/18/02; Harbor Glen Associates v. Hingham Board of 
Appeal, 8/20/82 

5 760 CMR 56.03(4) 
6 The original regulation was called the Planned Production regulation [760 CMR 31.07(i)] 
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the affordable housing law from 2000-2010.7 These homes resulted in a total of 47,700 jobs and 
$9.25 billion in economic activity, according to the study. The expenditure of household incomes by 
residents of Chapter 40B units built from 2000 to April 2010 was an estimated $1.86 billion annually 
as of April 2010, with additional economic linkages of $636.4 million and 11,088 jobs. Household 
spending by residents of Chapter 40B units built from 2000 to April 2010 is estimated to result in 
$61.8 million annually in property taxes, $93.7 million in state income taxes, and $22.8 million in 
sales taxes (all taxes in 2008 dollars).  
 
Persistent Affordable Housing Challenges  
 
Despite significant progress, the Commonwealth still has serious affordable housing challenges.  
Simply put, the demand for affordable housing far exceeds the supply, and that is true across a range 
of income levels and regions.   
 
An examination of Massachusetts salaries and housing costs is particularly illuminating. 
 
In September 2015, the National Housing Conference assembled job salary data and compared that 
data with housing costs for home prices in the Boston metropolitan region. Housing affordability 
challenges undercut efforts to grow the Massachusetts economy, especially when trying to attract and 
retain younger millennial workers. Of the five job categories that represent the kinds of jobs held by 
many millennials and that constitute growing sectors of the economy – eCommerce representatives, 
administrative assistants, cashiers, food service managers, and cardiac technicians – only a food 
service manager earns enough to afford a two bedroom apartment without an excessive cost burden 
and none of these five occupations earn enough, on average, to afford the cost of home ownership.  
Of the five fastest-growing jobs in Massachusetts, according to state occupational projections for 
2008-2018 (food preparation and service, registered nurses, management consultants, personal and 
home care aides, and computer software engineers) only three provide workers with a median income 
sufficient to afford market rate rent in Massachusetts. Only two of these occupations allow workers 
to afford homeownership.8 For vital occupations that serve our communities – elementary school 
teachers, police officers, nurses, retail salespersons, and janitors – none earn enough to afford a two-
bedroom apartment without an excessive cost burden and none earn enough to afford the cost of 
home ownership.9 
 
A common criticism to this data is that both parents should work full-time and then they can afford 
housing.  This is simply not an option for many families with children where a caregiver needs to 
stay home, for single parent household, which comprise a significant portion of the state population, 
or for unemployed or underemployed people.  
 

                                                
7 Economic Contributions of Housing Permitted through Ch. 40B, the Univeristy of Massachusetts Donahue 
Institute, September 15, 2010.  http://www.chapa.org/pdf/91410DonahueStudyRelease.pdf. 
8 The fastest growing occupations and their corresponding salaries derived from the Massachusetts Executive Office 
of Labor and Workforce Development Industry-Occupation Employment Matrix, 2008-2018 
http://lmi2.detma.org/Lmi?EmploymentProjections.asp. Fair Market Rent is based on the Massachusetts fair market 
rent for a two bedroom apartment according to HUD. Rent is considered affordable if it is less than 30% of a 
household’s gross income. Income required to afford the median priced home and the 2-BR FMR in the Boston 
MSA are based on calculations from the National Housing Conference Paycheck to Paycheck report (September 
2014). http://www.nhc.org/chp/p2p/.  
9 National Housing Conference, Paycheck to Paycheck(September 2015) http:www.nhc.org/chp/p2p. 
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The comparison of salaries and housing costs provides a sketch of the problems today, and 
unfortunately the problem is becoming worst for renters as their incomes stay stagnant and rents rise.  
As housing prices rise, many younger workers that would have tried to become homeowners in past 
years cannot due to the amount of funds needed for a down payment and high student loan debt. 
Furthermore, the foreclosure crisis has pushed many former homeowners into the rental market.   

The vacancy rate for Boston-area apartments dropped to 2.6 percent in the second quarter of the year, 
the lowest since 2001 and less than half the 5.5 percent vacancy that has normally been associated in 
Greater Boston with stable rents10. That makes Boston one of the most expensive rental markets in 
the country. 

The primary reason is that outside of urban areas, multifamily rental housing opportunities are scarce 
and the limited options that exist were mostly built in recent years with the Comprehensive Permit 
Law.  The supply does not meet demand and there is no sign that towns are modifying local zoning 
to permit multifamily housing and allow the more sustainable rental options that working families 
and seniors need.   
 
That is why the Comprehensive Permit remains a necessary tool to provide the flexible zoning 
necessary to build multifamily affordable housing and diversify housing options.   
 
Recent Changes to Address Local Government Concerns  
 
Recent changes to the program’s implementation have also helped alleviate local concerns.  In 2008, 
the Ch. 40B regulations were rewritten to adopt significant reforms, particularly in response to 
controversy around profit limitation cost certification.  Guidelines for Ch. 40B were also updated in 
2014.  Notable changes include the following:  

• For several years, communities have been able to reject Ch. 40B developments by planning 
and producing a small amount of affordable housing.  The 2008 regulations reduced by one-
third the number of affordable units communities must produce each year and be able to 
reject comprehensive permit applications.   

• A new provision allows communities that already have hearings underway on three or more 
40B projects to defer hearing additional projects if the hearings underway involve a large 
number of units.   

• The new rules enhance requirements for project design including “building massing, 
topography, environmental resources, and accommodation to existing development patterns.” 

• The 2008 regulations reduce the project size limit for communities with less than 2,500 
housing units 

• The Commonwealth’s sustainable development criteria continue to guide developments to 
appropriate locations. 

• The regulations and guidelines solve past ambiguities regarding profit limitations and cost 
certification.  Developers, municipalities and certified public accountants (CPAs) now have 
uniform guidance regarding related-party transactions, calculating land value, and other 
intricate areas.  CPAs are now chosen from a pre-qualified list to conduct cost certification.  

                                                
10 Greater Boston Housing Report Card 2015, Figure 3.8, page 38. 
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Developers are now required through credit, bond and cash to ensure completion of the cost 
examination by a qualified CPA.   

 
These changes to 40B make it responsive to local government action.  For example, in 2011, 
MassHousing rejected a site eligibility letter in North Reading, where the town had proactively zoned 
and built affordable housing through Ch. 40R.  Developers now know that the Comprehensive 
Permit is not the right option if that town has made other prompt and predictable permitting options 
available to build affordable rental housing, even when that town is under the 10% threshold.  
However, if a community has not done its fair share and does not have this type of zoning and 
permitting practice in place, the law is an effective remedy. 
 
For all these reasons, we ask that the Committee continue to support the Comprehensive Permit Law.  
This is consistent with the voters’ intention in 2010 when the repeal of the law was defeated by a 
16% margin, and voters in 284 cities and towns and thirteen counties rejected the repeal, a larger 
margin than any other ballot question posed to the voters.  Supporting the Affordable Housing Law is 
also consistent with the needs of working families, seniors, veterans, persons with disabilities that 
desperately need more affordable housing options.  
 
It is important to recognize that Chapter 40B alone cannot meet all of our state’s housing needs. 
Together, with Chapter 40R, the Community Preservation Act, and other local tools, the State has the 
ability to produce more housing. However, despite the tools available, our housing shortage grows. 
Multifamily zoning is needed in every community to meet our housing needs, grow our economy, 
and preserve open space. CHAPA stands ready to help the Housing Committee report out a strong 
Housing Production bill that will require multifamily zoning in every community. CHAPA also urges 
Housing Committee members to support S.122, zoning reform legislation currently before the 
Committee on Community Development and Small Business. Preserving 40B, requiring multifamily 
zoning in every community across the state, and zoning reform together with the local tools available 
to communities will equip the Commonwealth to meet our housing challenges and grow our 
economy.   
  
Thank you for considering these comments. Please contact CHAPA’s Director of Public Policy, 
Rachel Heller, with any questions. Rachel can be reached at (617) 742-0820 or by email at 
rheller@chapa.org.  
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