























Office of Attorney General Martha Coakley

ApPPENDIX C. PROPOSED

CHANGES TO REGULATIONS,
940 CMR 23.00

SUMMARY OF PROPOSED 2008 AMENDMENTS TO THE ATTORNEY GENERAL’S BROWNFIELDS
CoveNANT REGuLATIONS, 940 CMR 23.00

1. CHANGING THE NOTICE PROVISIONS TO FOCUS ON PROPERTIES MOST LIKELY TO BE
AFFECTED

We ease and clarify the notification requirements, now found at 940 CMR 23.04(2), without
sacrificing effective notice to those most likely to be affected by a site and have legal rights affected
by a Brownfields Covenant. When pollution migrates from a source property onto other properties,
the “site” for Chapter 21E purposes is wherever the pollution goes. Actual notice (either in-hand or
by certified mail) to the owners of all properties within the site is critical. We amend the regulations
to make clear that, where the site encompasses more properties than the property at which the
redevelopment project is proposed (the “Project Property”), additional actual notice to abutters

of properties that are within the site but that are not the Project Property is not necessary, unless
these properties have a significant chance of being within the site in the future (e.g., downgradient
properties which are likely to be affected by a moving plume of contaminated groundwater before
response actions can begin). We expect that an applicant will rely on a Licensed Site Professional to
determine, based on contaminant properties and site conditions (e.g., groundwater or surface water
flow), if there are any such properties with a significant to become part of the site in the future. In
addition to these notice requirements based on the known and expected site boundaries, we retain
the other actual notice requirements, including notice to all abutters of the Project Property, whether
they are suspected of being directly affected or not, as an extra protective mechanism to ensure

those most likely to be affected are notified. We also retain the requirements for newspaper and
Environmental Monitor notice so that the community in general and other interested parties are put
on notice.
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2. SHORTENING PUBLIC COMMENT PERIOD WHEN APPLICANT IS ELIGIBLE PERSON

Experience suggests that the current 90-day comment period, although appropriate in other
circumstances, is unnecessarily long when an applicant meets the definition of “eligible person” under
Chapter 21E (i.e., did not cause or contribute to the contamination and did not own or operate the
site at the time of the contamination). There are three main purposes served by the comment period:
(1) an opportunity for those who have claims against the applicant to come forward before their
legal rights are cut off; (2) an opportunity for someone to request to join the agreement; and (3) an
opportunity for general comment on a proposed project. When the applicant is an eligible person,
there are unlikely to be meritorious third party claims that need to be considered, and 30 days is
likely adequate for people to assess and raise their other interests to our attention. This does not
mean that negotiation of a Brownfields Covenant will necessarily be completed at the end of the 30-
day comment period; meritorious third party requests to join, or deal-related issues out the Attorney
General’s control, may require more time. We also retain the ability to have additional public input
beyond the 30 days when necessary. The change will, however, allow for earlier completion than 90
days in the appropriate cases.

We propose three changes in 940 CMR 23.04 related to the comment period: (1) we shorten the
comment period for applications by eligible persons to 30 days, while retaining a 90-day comment
period for non-eligible persons; (2) we shorten the period after application for the applicant to
perform the notice requirements; and (3) we make the comment period a fixed period running from
the time of application, as opposed to a period running from the time notice is given, in order to
make it easier for applicants and third parties to know how long the comment period lasts.

3. CLARIFYING WHO MAY PARTICIPATE IN COVENANT NEGOTIATIONS

Because the regulations currently give no explanation for what roles third parties may play in the
process, there is some fear of the unknown among the development community, and confusion
among those who might comment. Following the language of Chapter 21E, the regulations give
affected third parties “notice of an opportunity to join the covenant not to sue agreement,” but do
not describe what joining means or the circumstances in which it would be allowed. The regulations
also do not expressly address the other two main purposes served by the comment period: an
opportunity for those who have claims against the applicant to come forward before their legal rights
are cut off; and an opportunity for general comment on a proposed project. The proposed changes
to the regulations spell out how each type of comment will be handled.

In practice, it is rare for public comments to slow down the negotiation of a Brownfields Covenant.
This is because there are often few comments, and because it has been the Attorney General’s policy
to limit active involvement in the negotiation process to those who have a legal right directly affected
by a proposed agreement. It is our policy to respond to all commenters in some way, but this often
requires simply explaining the program and answering questions.

The proposed changes to 940 CMR 23.06(3) try to make clear that there are two circumstances
when an affected third party’s rights should be considered in negotiation of the agreement: when
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a third party steps forward with a site-related claim against the applicant; and when a third party
requests to join the agreement to have its own potential site-related liability limited. The former is
likely to happen only if the applicant is a current owner who does not qualify as an eligible person.
The Attorney General’s approach is to encourage the claimant and the applicant to resolve the matter
outside of the agreement during the covenant negotiation period; if this is not possible, the Attorney
General may determine that the third party’s rights should be protected in the agreement, either
through allowing the party to join in some manner or by making sure that the claimant’s rights are
not cut off by the agreement.

The Attorney General has also allowed parties to join an agreement when they contribute to the
cleanup or redevelopment in a significant enough way that they qualify for the same protections,
upon the same terms, as the applicant. The proposed changes make this explicit.

4. ALLOWING COVENANTS TO VEST IMMEDIATELY WHEN THE REMEDIAL PLAN INCLUDES THE
POSSIBILITY OF A TEMPORARY SOLUTION

Chapter 21E allows for Brownfields Covenants when a temporary solution is necessary at a site

“if the person to whom such covenant is provided is an eligible person as defined in Section 2,

and such person can demonstrate that it is not feasible to achieve a permanent solution for the
site.” M.G.L. c. 21E, s. 3A(j)(3)(a)(ii). Currently the Brownfields Covenant Regulations, at 940
CMR 23.08(7), say that liability relief will not vest with respect to a site where only a temporary
solution will be achieved prior to the submittal of an opinion by a Licensed Site Professional that
a permanent solution is not feasible. The decision about whether a Permanent Solution is feasible,
however, may be impossible until a significant time after an applicant takes ownership and performs
further appropriate site assessment. The proposed change allows liability relief to vest right away
when a temporary solution may be necessary. The change is intended as an incentive for eligible
persons to tackle the most technically complicated sites. It will be the Attorney General’s policy to
require permanent solutions or remedy operation status in all agreements unless we receive some
specific information that a Temporary Solution may be necessary.

S. ELIMINATING THE REQUIREMENT THAT A RELEASE TRACKING NUMBER ALREADY EXIST FOR
A SITE

The current requirement that a site have a Release Tracking Number (RTN) issued by the
Department of Environmental Protection before the Attorney General will enter into a Brownfields
Covenant poses no obstacle to applicants in most cases, because sites that have been assessed
adequately for development plans typically have an RTN. This is not true in all cases, however.
There may be circumstances in which applicants who do not have control of the site of the
proposed project cannot force a proper release notification to occur, and yet are able to assess the
site enough to prepare a remedial and project plan. For these reasons, we propose eliminating the
RTN requirement from the prerequisites for entering into agreements at 940 CMR 23.03(1). The
Attorney General will still be looking for RTN information if it exists and, whether an RTN exists
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or not, enough information for each release that will the addressed by the Brownfields Covenant to
review a proposed project adequately. This change does not mean that Brownfields Covenants will
address releases that are unknown at the time of the agreement.

()

(b)

(c)

(d)

()

6. INCORPORATING SEVERAL OTHER CHANGES TO PROMOTE CLARITY

Making express the long-held policy that a project is presumed to contribute to the economic or
physical revitalization of the community, and therefore be an Eligible Brownfields Project, if it
has the support of the municipality in which the project is located.

Eliminating reference to settlement of liability under M.G.L. c. 21E s. 3A(j)(2). References to
Section 3A(j)(2), which allows people another method of resolving certain site-related liability,
were included in order to consider requests for liability protection under both Sections 3A(j)(2)
and 3A(j)(3) as efliciently as possible. There is not, however, an easy procedural fit between
Brownfields Covenants and agreements under Section 3A(j)(2), which require public notice
after, not before, an agreement is negotiated. The Attorney General has also not been presented
with circumstances in which a request under Section 3A(j)(2) was an appropriate alternative to
a Brownfields Covenant. For these reasons, we propose to eliminate the reference to Section

3A(j)(2).

Placing the public notice requirements in 940 CMR 23.04, the same section as the application
requirements, in order to put all procedural requirements together and avoid having applicants
miss the notice requirements.

Adding a reference in 940 CMR 23.08(1) to possible protections for natural resource damages,
in order to make explicit the Attorney General’s long-standing policy of adding these protections
to an agreement where appropriate and where the Secretary of Energy and Environmental Affairs
agrees.

Changing the description of the protections available to applicants to match the statutory
language: “claims for contribution, response action costs or for property damage pursuant to
[M.G.L. c. 21E] or for property damage under the common law.” This is not a substantive
change in available protections; it is solely an effort to use consistent language.
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940 CMR 23.00: Brownfields Covenant Not to Sue Agreements

Section

23.01: Scope and Purpose

23.02: Definitions

23.03: Criteriafor When to Execute Brownfields Covenant Not to Sue Agreements

23.04: Procedures. Application and Public Notice __—{ Deleted: Applications )

23.05: Priorities

23.06: Rights of Affected Third Parties

23.07: Public Input

23.08: Liability Relief Obtained

23.09: Termination for Cause

23.10: Severahility

23.01: Scope and Purpose
Chapter 206 of the Acts of 1998, known as the Brownfields Act, wasdesignedto _ - { Deteted: on August 5, 1998, )
encourage the cleanup and re-use of contaminated and under-utilized properties, which ™~ { peleted: wassignedintolaw. This |
are commonly known as “brownfields.” The Act modified the liability rulesof M.G.L. ¢, ___ {Deleted: 21€ invarious respects,
21E to help prevent the liability attaching to owners and operators of contaminated making certain liability relief availableto

. . . - - . . parties who meet specified eligibility

property from acting as a disincentive to buying, assessing, cleaning up, and redeveloping requirements. These provisionsare sdf-
these sites. The Brownfields Act created some exemptions from liability which operate ?agfﬁttlyngr;g; Ioc?;abnsoth;;vlgm?m
automatically by theterms of M.G.L. c. 21E. The provisionsof the Act giving direct ot through any ecminiGreive action.

23.02

relief provide an extra push to help turn around the sites that the market comescloseto ghzct ope c:; th:ge}bill_ity_trgc}_ef provided
turning around on its own. The Act created another tool for limiting liability, Y YRR E

Brownfields Covenant Not Sue Agreements, out of recognition that theremay be ~- [ Deteted: provides ]
situations where it is appropriate for the Commonwealth to provide additional liability { Deteted: aso recognized )
relief as an incentive to spur the cleanup and re-use of brownfields_Section 3A([)(3) of - ‘{Dglet_ed: sites. To accommodate this J
M.G.L. c. 21E, inserted by the Act, authorizes the Commonwealthto enter into | [oulveeAd

Brownfields Covenants Not to Sue Agreements to provide current or prospective owners { E:ﬁisi;%gf*ﬂ)@) intoc. 21E. This }

and operators with individually tailored liability relief that goes beyond that provided
directly by the Act. These regulations are designed to spell out when the Commonwealth - W Deleted: , which apply to Brownfields

can and should enter into such agreements. Covenant Not to Sue Agreements

executed on and after August 3, 1999,

: Definitions

Activity and Use Limitation shall have the same meaning as that set forth in M.G.L. c.
21E, s. 2, and in 310 CMR 40.0006.

Affected Third Parties means those Persons with potential claims against an Applicant for - { Deleted: pursianttoM.G.L. c. 21E
gontribution, Response Action costs or for property damage pursuant to M.G.L. ¢. 2IE or __ - { Deleted: response action costsor

|
Jor property damage under the common law, who have received notice and an " { Deleted: or )
J

opportunity to join a Brownfields Covenant Not to Sue Agreement pursuant to 940 CMR

h ‘[ Deleted: the common law




Applicant means a Person seeking to enter into a Brownfields Covenant Not to Sue
Agreement with the Commonwealth.

Attorney General means the Attorney General or his or her designee.

Brownfields Covenant Not to Sue Agreement or Agreement means an agreement

current or prospective Owner or Operator of a Site.

Development Plan means a plan submitted in accordance with 940 CMR 23.04(2).

Downgradient Property Status shall have the same meaning as that used in 310 CMR
40.0180.

Economically Distressed Area shall have the same meaning as that set forthin M.G.L. c.

Eligible Brownfields Project means a devel opment project on a Site or portion of a Site
that will contribute to the economic or physical revitalization of the community in which

project is located, as determined by the Attorney General.
A project that provides any of the benefits listed in (a) through (d) of this definition will

be presumed to contribute to the economic or physical revitalization of the community in

which it islocated. A project that has support from the chief executive officer of the
municipality in which the project is located will be presumed to contribute to the
economic or physical revitalization of the community in which it islocated,

Eligible Person Certification means a certification made on a form prescribed by the
Attorney General that is designed to provide the Attorney General with abasis for
evaluating whether an Applicant who wishesto be considered an Eligible Person is an
Eligible Person. The certification shall describe the periods of the Applicant’s ownership
or operation of the Site that is the subject of the Agreement, the nature of the Applicant’s
activities at the Site, and the use that the Applicant made of Oil or Hazardous Materials at
the Site, and it shall provide such other information deemed by the Attorney General to
be relevant in evaluating whether the Applicant is an Eligible Person. The certification
shall be signed under pains and penalties of perjury by the Applicant’s employee(s) with
the most knowledge of the issues that are the subject matter of the certification.

Deleted: ; provided, however, that with
respect to an Applicant who is not an
Eligible Person, a Person shall not be
considered an Affected Third Party for
purposes of determining whether his or
her rightsto bring aclaim for property
damage pursuant to M.G.L. c. 21E or the
common law have been affected by a
Brownfields Covenant Not to Sue
Agreement unless she has received
notice in hand or by registered mail,
return receipt
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Environmental Monitor means the publication of that name issued by the MEPA Unit of
the Massachusetts Executive Office of Energy and Environmental Affairs.

Exposure shall have the same meaning as that set forthin M.G.L. c. 21E, s. 2, and in 310
CMR 40.0006.

Feasible shall have the same meaning as that used in 310 CMR 40.0860.

Hazardous Material shall have the same meaning asthat set forthinM.G.L. c. 21E, 5.2, - { Deleted: §

andin 310 CMR 40.0006. oo Tmee

Licensed Site Professional means a waste site cleanup professional licensed pursuant to

M.G.L. c. 21A, s. 19 through 19J. -~ { peleted: 55

M CP means the regulations promulgated by the Department of Environmental Protection
that are known as the Massachusetts Contingency Plan, and that appear at 310 CMR
40.0000.

Notice of Responsibility shall have the same meaning as that set forthin 310 CMR
40.0006.

Notice of Rights of Affected Third Parties means the notice form that Applicants must
complete and distribute pursuant to 940 CMR 23.06(1) if they are seeking liability

protection against third party claimsfor contribution, Response Action costs or for _ -~ | Deleted: dlaimsfor response action
property damage pursuant to M.G.L. c. 21E or for property damage under the common . ;‘;ft‘%’;ﬁfgﬁgﬁf‘g’&bé"fgzt o
Ia\% fffffffffffffffffffffffffffffffffffffffffffffffffffffffffffff - \ { Deleted: brought

Qil shall have the same meaning asthat set forthin M.G.L. c. 21E, s. 2, and in 310 CMR { Delted: soxking praperty damege
40.0006. T ‘[Deleted: §

Operator shall have the same meaning asthat set forthinM.G.L.c. 21E,s.2. - { Deleted: 5

Owner shall have the same meaning asthat set forthinM.G.L. c. 21E,s.2. -~ peletea: 5

Person shall have the same meaning asthat set forthin M.G.L. c. 21E, s. 2, and in 310 - { Deleted: 5

CMR40.0006.

Proposed Remediation Status means the level of remediation proposed by an Applicant
for the Site that is the subject of the Brownfields Covenant Not to Sue Agreement,
including a Permanent Solution, Remedy Operation Status, or Temporary Solution.

Release shall have the same meaning as that set forthin M.G.L. c. 21E, s. 2, and in 310 - {Deleted: §

CMR40.0006.



Release Tracking Number shall have the same meaning as that set forth in 310 CMR
40.0006.

Remedy Operation Status shall have the same meaning as that set forth in M.G.L. c. 21E,

Response Action shall have the sasme meaning as that set forthin M.G.L. c. 21E, s. 2, and
in 310 CMR 40.0006.

Secretary of Energy and Environmental Affairs means the Secretary of the M assachusetts
Executive Office of Energy and Environmental Affairsor his or her designee.

Subseguent Owner or Operator means a Person who first begins ownership or operation
of the property that is subject to a Brownfields Covenant Not to Sue Agreement
subsequent to execution of that Agreement.

Temporary Solution shall have the same meaning as that set forth in 310 CMR 40.0006.

Threat of Release shall have the same meaning as that set forthin M.G.L. c. 21E, s. 2,
and in 310 CMR 40.0006.

23.03: Criteriafor When to Execute Brownfields Covenant Not to Sue Agreements

(1) The Commonwealth may enter into a Brownfields Covenant Not to Sue Agreement
only if all of the following criteria are met:

the proposed Agreement is an Eligible Brownfields Project;
() a Development Plan describing the proposed use of the Site or portion of the
Site that is the subject of the proposed Agreement and the proposed public

benefits that such use would bring has been submitted in accordance with 940

CMR 23.04(2);

(d) a Permanent Solution or Remedy Operation Status hasbeen or will be
achieved and maintained in accordance with the terms of M.G.L. c. 21E and the

- {Deleted: § J

- {Deleted: § ]

- {Deleted: § ]

- {Deleted: ]

- ‘[Deleted: ]

_ — - 7| Deleted: Sitethat is the subject of the
proposed Agreement has received a
Release Tracking Number;

_ (c) the

- ‘[Deleted: (d ]
- {Deleted: (e ]




MCP (310 CMR 40.0000) for the Site or portion of the Site that is subject to the
proposed Agreement; or, if the Applicant is an Eligible Person, a Temporary
Solution has been or will be achieved and maintained for the Site or portion of the

Feasible pursuant to the provisions of 310 CMR 40.0860;

(€) a Permanent Solution, Remedy Operation Status, or Temporary Solution, as
applicable, will be achieved for the entire portion of a Site that is, or will be,

owned or operated by the Applicant;

Y _ L -

(f) there isa substantial likelihood that the proposed Eligible Brownfields Project
would not occur without its being the subject of a Brownfields Covenant Not to
Sue Agreement;

to the community that the Eligible Brownfields Project will bring, including but
not limited to future jobs gains and economic revitalization;

(h) the Applicant has agreed that any liability relief obtained as aresult of its
entering into a Brownfields Covenant Not to Sue Agreement is subject to the
Applicant’ s being bound by the terms of 940 CMR 23.08 and by any specific
terms set forth in the Agreement; and

(i) an applicant who is not an Eligible Person and who is seeking liability
protection against Affected Third Parties has adequately accommodated any bona
fide third party claims for contribution, Response Action costs or for property
damage pursuant to M.G.L . c. 21E or for property damage under the common
law.

(2) The Attorney General will enter into a Brownfields Covenant Not to Sue Agreement

entering into the Agreement will likely further the public interest.

(3) Whether the Commonwealth should enter into a Brownfields Covenant Not to Sue
Agreement is subject to the discretion of the Attorney General, and the Attorney General
reserves the right to deny an application for such an Agreement on any legally
permissible grounds. In exercising his or her discretion on whether to enter into a
Brownfields Covenant Not to Sue Agreement, the Attorney General may consider the
following factors:
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proj ect is amenable to review: demonstrated that the criteriaset forth in

940 CMR 23.03(1) have all been met;{
e (b) whether the

(b) the likelihood that the proposed project will actually be undertaken; " {Deleted: (¢ )
N Ll - ‘[Deleted: (d J
(c) the extent to which a Permanent Solution, Remedy Operation Status, or
Temporary Solution, as applicable, will be achieved for the entire Site on which
the proposed Eligible Brownfields Project islocated. Applicationsfiled by
Applicants who are not Eligible Persons will be presumed not to qualify for a
Brownfields Covenant Not to Sue Agreement when a Permanent Solution or

(8) whether the plans for the proposed project have ripened to the point that the - W Deleted: Applicant has adequately

Remedy Operation Status has been proposed for less than the entire Site;, - ‘{Deleted: provided, however, that such J
””” presumption is rebuttable;

(d) the extent of the public benefits of fered by the Eligible Brownfields Project,  Deleted: (e

and whether such benefits are commensurate with the liability protection being "~ { Deleted: Applicant )

requested;

Deleted: (f) the extent of any support

2 -7 o .
(e) for an Applicant who has requested to be considered an Eligible Person, the W e e o st ™

(9

Person; \\\\\\ ‘[Deleted: such J
Y Ll - ) \[ Deleted: / ]
(f) whether the Applicant has adequately accommodated, or the proposed " {Detetea: )
Agreement adequately accommodeates, the rights of Affected Third Partiesas { Deleted )
appropriate under 940 CMR 23.06; and —
7777777777777777777777777777777777777777777777777777777777 - {Deleted: (i ]
(9) whether an Applicant has provided the Attorney General with information that
the Attorney General has determined is necessary or appropriate for the Attorney - {Deleted: him ]
General to complete hisor her revie,,, _ -~ { Deleted: ; and )
s - W Deleted: (j) any other legally
permissible factor that the Attorney
General deemsrelevant in his discretion.

23.04: Procedures: Application and Public Notice

(1) Applications

() Each Applicant shall submit to the Attorney General an applicationtoenter - { Deleted: 1 )
into a Brownfields Covenant Not to Sue Agreement on forms prescribed by the

Attorney General.

(b) Each application shall include a Development Plan that contains, in sufficient - { peleted: 2 )

detail to allow the Attorney General to conduct an adequate review of the
application, a description of the following aspects of the Applicant’ s proposal:

7777777777777777777777777777777777777777777777777777777777 - {Deleted: (a ]
(1) the property that is the subject of the proposed Agreement, described - { Deleted: to be ]
in aclear and concise manner sufficient to identify it to the general public,
including a map of the property that is the subject of the proposed

Agreement (and, if different, for the Site as awhole);

__{ Deleted: (o ]




(2) areference to the most recent deed or certificate of title for the
property that is the subject of the proposed Agreement, including the book
and page number at the relevant Registry of Deeds or the Land Court
Registration number;

description of how such remed|at|on will be achieved, with reference to al
known and suspected Releases at the Site, the date that any Releases were
reported to the Department of Environmental Protection, and any Release

Tracking Number(s) for the Site;

will create new, permanent jobs, result in affordable housing benefits,
provide historic preservation, create or revitalize open space, or provide
some other public benefit;

(_) 6) how the proposed use of the property that is the subject of the proposed -
Agreement complies or will comply with applicable zoning and landuse
permitting requirements;

(_) the public outreach that has been done to date, the current level of S

community support for, or opposition to, the Applicant’s proposed project
(with specific referencesto all local officials, community groups, and
abutters who have been contacted), and plans for any future outreach;,

(8) the current status of the Applicant’s proposed project and aschedule
setting forth specific milestones for bringing the project to fruition;_and

9) the current status of the funding for the Applicant's proposed project
and how full funding of the project will be achieved, /

,,,,,,,,,,,,,,,,,,,

in his or her application and shall include with such application an Eligible Person \\\

Certification on aform prescribed by the Attorney General provided however
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Deleted: (j) the Release Tracking
Number(s) for the Site and the date when
such number(s) was assigned;

(k) amap of the property that isthe
subject of the proposed Agreement (and,
if different, for the Site as awhole); and(

(1) the date that the Release(s) at issue
were reported to the Department of
Environmental Protection.f
1
3

{ Deleted: /

‘[ Deleted: 4
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or her ownership or operation at the Site after a Release at such Site was reported
to the Department of Environmental Protection need not include such
certification, unless so requested by the Attorney General. An Eligible Person
Certification isintended to be used solely for deciding under what conditions the
Attorney General should enter into Brownfields Covenant Not to Sue
Agreements, and neither such a certification nor the Attorney General’s use of it
shall be considered evidence of whether a Person is an Eligible Person in any
other proceeding.

Feasible or shall explain when such an opinion will be provided to the
Department of Environmental Protection.

(). An Applicant who is an Eligible Person and who is proposing acleanup plan
which may, but will not necessarily, include a Temporary Solution at the Site or
portion of the Site that is the subject of the proposed Agreement shall state in the
Application that he or sheis not able to determine at the time of application
whether a Permanent Solution is Feasible, and shall explain, to the degreeit is

known, when such a determination will be made.

(g) An Applicant who is proposing a Permanent Solution, Remedy Operation
Status, or Temporary Solution, as applicable, for less than the entire Site shall
explain why his or her request for a Brownfields Covenant Not to Sue Agreement
is neverthel ess appropriate.

deems necessary or appropriatein his or her discretion.

(2) Public Notice. An Applicant seeking protection against third party claims for
contribution, Response Action costs or for property damage pursuant to M.G.L. c. 21E or
for property damage under the common law, shall provide notice of thisintent asfollows:

() the Applicant shall complete a Notice of Rights of Affected Third Parties on
forms provided by the Attorney General and shall submit a completed form to the
Attorney General appended to his or her application. The notice shall state the
date of application, identify the property that is the subject of the proposed
Agreement, the Site and Releases at issue, contain a summary of the terms of the
application, state how and where copies of the application may be obtained, and
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state that any persons who choose to do so may seek to comment on the
Application or join the Agreement by contacting the Attorney General in a
specified manner. If the Applicant is an Eligible Person, the notice shall state that
the notice period closes 30 days after the date of application. If the applicant is
not an Eligible Person, the notice shall state that the notice period closes 90 days
after the date of application.

(b) no later than 5 days after submitting an application, the Applicant shall
provide a copy of the application together with his or her completed Notice of
Rights of Affected Third Parties form either in hand or by registered mail, return

receipt, to:

(1) all owners of record in the respective registry of deeds or the
appropriate land registration office of the Registry District for the
preceding 50 years for all property currently within the Site;

al current owners of record in the respective registry of deeds or the
appropriate land registration office of the Registry District for property not
currently within the Site but with a significant chance to be part of the Site
in the future;

(2) all Persons who have received a Notice of Responsibility for the Site
from the Department of Environmental Protection pursuant to M.G.L. c.
21E, s. 4;

(3) any Person who hasfiled for Downgradient Property Status with
respect to the Site pursuant to 310 CMR 40.0180;

(4) all owners of record of land abutting the property to be owned or
operated by the Applicant that is the subject of the proposed Agreement;
any Person who has notified the Applicant that he or she has a potential
claim against the Applicant for contribution, Response Action costs or for
property damage pursuant to M.G.L. c. 21E or for property damage under
the common law; and

(5) any Person who the Applicant has reason to believe has a potential
claim against the Applicant for contribution, Response Action costs or for
property damage pursuant to M.G.L. c. 21E or for property damage under
the common law;

(c) the Applicant shall cause the Notice of Rights of Affected Third Partiesto be
published in the next available Environmental Monitor after the date of

Application; and

(d) no later than 15 days after submitting his or her application, the Applicant
shall cause the Notice of Rights of Affected Third Partiesto be publishedin a
newspaper published in the municipalities in which the Site lies once per week for




two successive weeks. |f no newspaper is published in such municipalities, notice
may be published in a newspaper with general circulation where the Siteis
located. A newspaper which by itstitle page purports to be printed or published
in such municipalities, and having acirculation therein, shall be sufficient for the
purpose of providing notice by publication pursuant to this paragraph.

23.05: Priorities

e e ) e

Commonwealth, second priority to Sites located in an Economically Distressed Area, and
third priority to all other Sites. The identification of the fifteen cities with the highest
poverty rate will be determined using United States census data compiled by the Donahue |

Institute’ s Economic and Public Policy Research Unit at the University of Massachusetts
at Amherst.

23.06: Rights of Affected Third Parties

who is seeking liability relief against claims brought by third parties, the Attorney
General will provide Affected Third Parties an opportunity to comment on the

period that he or she has the basis for a bonafide claim against an Applicant for ‘

contribution, Response Action costs or for property damage pursuant to M.G.L. c. 21E or
for property damage under the common law that is the related to the Site that isthe
subject of a proposed Agreement, the Attorney General may ask an Applicant to
accommodate or otherwise respond to this claim or may make an Agreement not
applicable to this claim.

(4) The Attorney General may allow an Affected Third Party to join an Agreement when
he or she finds that:

() the Affected Third Party has contributed, or will contribute, significantly to
Site remediation or the proposed Eligible Brownfields Project, and the Affected
Third Party agrees that any liability relief obtained as aresult of its entering into
an Agreement is subject to the Affected Third Party’s being bound by the terms of
940 CMR 23.08 and by any specific terms set forth in the Agreement; or
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(b) within ten (10) business days of
submitting his/her application, the
Applicant shall provide acopy of the
application together with his/her
completed Notice of Rights of Affected
Third Parties form either in hand or by
registered mail, return receipt, to:{

(2) al owners of record in the respective
registry of deeds or the appropriate land
registration office of the Registry District
for the preceding fifty (50) years for all
property within the Site;

(2) al Persons who have received a
Notice of Responsibility from the
Department of Environmental Protection
pursuantto M.G.L. c. 21E, § 4; §

(3) any Person who has filed for
Downgradient Property Status from the
Department of Environmental Protection
pursuant to 310 CMR 40.0180;1

(4) all owners of record of land abutting

Agreement;{
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(b) alowing the Affected Third Party to join the Agreement will otherwise
resolve Site-related liability and islikely to further the public interest

23.07: Public Input

(2) In addition to thenotice requirement in 940 CMR 23,04(2), the Attorney General may { Deleted: process required by J
require whatever additional public process, if any, he or she deems appropriate under the - ‘[Deleted: 06 regarding the rights of J
specific circumstances presented. Affected Third Parties

(2) In determining what additional public notice and comment process, if any, is
appropriate, the Attorney General may consider:

(a) the degree of liability relief that the Applicant is seeking;
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(b) the extent that the remediation that will be achieved will be a Permanent

Solution;

(c) whether a Permanent Solution, Remedy Operation Status, or Temporary

Solution, as applicable, will be achieved for the entire Site on which the proposed

Eligible Brownfields Project is located;

(d) whether the Applicant is an Eligible Person;
7777777777777777777777777777777777777777777777777777777777 - { Deleted: ]

(e) the scope of the likely impacts of the Applicant’s proposed project;, - { Deleted: and ]
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, - ‘[ Deleted: J

(f) the extent to which there are other available processes through which the
publ|c will have an opportunity to comment; and

- { Deleted: ]
- { Deleted: in hisdiscretion ]

(3) The Attorney General will presume that no public process in addition to that
prescribed in 940 CMR 23.04(2) will be required where the Applicant is an Eligible
Person; the proposed remediation is a Permanent Solution for the entire Site; and the
Eligible Brownfields Project has the expressed support of the chief executive officer of
the municipality in which the project is located.

(4) In order to prevent duplication, the Attorney General will seek to coordinate any
public process required pursuant to 940 CMR 23.07(1) with other available public
comment processes to the extent possible.

23.08: Liability Relief Obtained

(1) A Person who has entered into a Brownfields Covenant Not to Sue Agreement with ,/ { Deleted: brought pursuant toM G.L. & }
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damage under the common law, with respect to matters and properties expressly

liability established by contract._ A Brownfields Covenant Not to Sue Agreement may - {
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also cover claims for natural resource damages, if an applicant so requests and the
Secretary of Energy and Environmental Affairs agrees to become a signatory to the
Agreement. A Brownfields Covenant Not to Sue Agreement shall not relieve any Person

of liability with respect to any matter or property not expressly addressed by the A
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Agreement. Nothing in this paragraph is intended to limit the Commonwealth’s ability to
provide additional liability relief through a Brownfields Covenant Not to Sue Agreement
to the extent otherwise authorized by law.

(2) A Person who has entered into a Brownfields Covenant Not to Sue Agreement with

contribution, Response Action costs or for property damage pursuant to M.G.L. c. 21E or {
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shall be subject to the following conditions:

(a) the Applicant’ s compliance with the Release notification provisions \
established by M.G.L. c. 21E and the MCP (310 CMR 40.0000); \
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by the Department of Environmental Protection or the Attorney General to
produce information as required pursuant to M.G.L. c. 21E;
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l(d) the Applicant’s taking reasonable steps: (i) to prevent the Exposure of people - {

Deleted: exposure ]

Site or portion of the Site under the Applicant’s control; and (ii) to contain any A
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further Release or threat of Release of Oil or Hazardous Material from a structure
or container under the Applicant’s control, upon obtaining knowledge of a
Release or threat of Release of Oil or Hazardous Material;

(e) the Response Actions that the Applicant conducts at the Site being donein =~ -

Deleted: response actions ]

e A

Deleted: J




(f) a Permanent Solution, Remedy Operation Status, or Temporary Solution, as
applicable, being achieved and maintained at the Site or portion of the Site that is
subject of the Agreement within the deadlines set forth in the MCP (310 CMR
40.0000), or within such other deadlines as are specified in the Agreement;

(g) the Response Actions taken at the Site or portion of the Site that is subject to

(4) No Brownfields Covenant Not to Sue Agreement shall relieve the Applicant of any
potential liability the Applicant may have for aRelease or Threat of Release of Oil or
Hazardous Material:

v _ s

(a) that first beginsto occur after the Commonwealth’s covenant not to sue the
Applicant included within said Agreement vests;

of the Site; or

(c) that violates or isinconsistent with an Activity and Use Limitation established

pursuant to M.G.L. c. 21E and the MCP (310 CMR 40.0000).

(5) Each Brownfields Covenant Not to Sue Agreement that has been entered into with an
will so indicate, and the liability relief provided by said Agreement shall be subject to the -
Applicant’ s being an Eligible Person unless the Agreement expressly states otherwise.

(6) Each Brownfields Covenant Not to Sue Agreement shall state whether and the extent
to which a Subsequent Owner or Operator will be able to make use of the liability relief
Operator shall be subject to the same terms and conditions as those that apply tothe
Applicant. Liability relief that is available to an Applicant who has asserted in his or her
Owner or Operator who is not an Eligible Person, unless the Agreement expresdy states
otherwise.

Person vest prior to the achievement of a Permanent Solution or Remedy Operation
Status for the Site or portion of the Site that is the subject of the Agreement. |,
(8) The liability protection offered by each Brownfields Covenant Not to Sue Agreement
shall be subject to termination for cause in accordance with 940 CMR 23.09, and each
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such Agreement will so state.

23.09: Termination for Cause

(1) Inthe event that the Attorney General determines that an Applicant submitted
materially false or misleading information as part of his or her application, the Attorney
General may terminate the liability protection offered by said Agreement in accordance
with 940 CMR 23.09(3). A statement made by an Applicant regarding the anticipated
benefits or impacts of the proposed project will not be considered false or misleading for
purposes of 940 CMR 23.09(3) if such statement was asserted in good faith at the time it
was made.

(2) Inthe event that the Attorney General determines that an Applicant or a Subsequent
Owner or Operator has violated the terms and conditions of an Agreement, the Attorney
General may terminate the liability protection offered by said Agreement in accordance
with 940 CMR 23.09(3). Inthe event that the liability protection is terminated solely
because of aviolation of one or more of the conditions set forth in 940 CMR 23.08(3)(a)

through (d), by a Subsequent Owner or Operator, such termination shall affect only the e {Deleted: ,

liahility protection applicable to such Subsegquent Owner or Operator.

(3) Before terminating the liability relief provided by an Agreement, the Attorney
General will provide the Applicant or Subsequent Owner or Operator, as appropriate,
written notice of the proposed basis for, and a 60-day opportunity to comment on, the
proposed termination. The notice from the Attorney General may provide areasonable
period of time for the Applicant or Subseguent Owner, as appropriate, to cure an ongoing
violation in lieu of termination of the liability relief provided by an Agreement.

(4) Nothing in 940 CMR 23.09, or in any notice issued pursuant to this section, shall bar
or limit the Attorney General, the Department of Environmental Protection, or other
Person from seeking any judicial or administrative enforcement of aterm or condition of
an Agreement.

(5) Termination of liability relief pursuant to 940 CMR 23.09 shall not affect any defense
that the Applicant or Subseguent Owner or Operator might otherwise have pursuant to
M.G.L. c. 21E, except to the extent that in entering into an Agreement, the Applicant has
expressly agreed to waive such defense even in the event of termination of the liability
relief provided in such Agreement.

23.10: Severahility

If any provision of 940 CMR 23.00 or the application of such provision to any person or
circumstances is held to be invalid, the validity of the remainder of 940 CMR 23.00 and
the applicability of such provision to other persons or circumstances shall not be affected.
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An Applicant seeking liability protection against claims for response action costs
or contribution brought by third parties pursuant to M.G.L. c. 21E, or for third
party claims brought pursuant to that chapter or the common law for property
damage, shall provide notice of thisintent as follows:

(a) the Applicant shall complete a Notice of Rights of Affected
Third Parties on forms provided by the Attorney General and shall submit
such completed form to the Attorney General appended to his/her
application. Said notice shall identify the Site and Releases at issue,
contain asummary of the terms of the application, state how and where
copies of the application may be obtained, and state that any persons who
choose to do so may, within 90 calendar days, seek to join that Agreement
by contacting the Attorney General in a specified manner;

(b) within ten (10) business days of submitting his/her application,
the Applicant shall provide a copy of the application together with his/her
completed Notice of Rights of Affected Third Parties form either in hand
or by registered mail, return receipt, to:

(2) al owners of record in the respective registry of deeds or the

appropriate land registration office of the Registry District for the

preceding fifty (50) yearsfor all property within the Site;
(2) al Persons who have received a Notice of

Responsibility from the Department of Environmental Protection

pursuant to M.G.L. c. 21E, § 4;

(3) any Person who has filed for Downgradient Property

Status from the Department of Environmental Protection pursuant

to 310 CMR 40.0180;

(4) al owners of record of land abutting the Site that isthe
subject of the Agreement;
(5) any Person who has notified the Applicant that

g/he has a potential claim against the Applicant pursuant to M.G.L.

c. 21E seeking response action costs or contribution, or aclaim

brought pursuant to that chapter or the common law for property

damage; and
(6) any Person who the Applicant has reason to
believe has a potential claim against the Applicant pursuant to

M.G.L. c. 21E seeking response action costs or contribution, or a

claim brought pursuant to that chapter or the common law for

property damage;

(c) within 30 days of submitting his or her application, the
Applicant shall cause Notice of Rights of Affected Third Parties to be
published in the Environmental Monitor; and

(d) within 45 days of submitting its application, the Applicant shall
cause the Notice of Rights of Affected Third Partiesto be published in a
newspaper published in the municipalities in which the Site lies once per
week for three successive weeks. |If no newspaper is published in such
municipalities, notice may be published in a newspaper with general
circulation where the Siteislocated. A newspaper which by itstitle page




purports to be printed or published in such municipalities, and having a
circulation therein, shall be sufficient for the purpose of providing notice
by publication pursuant to 940 CMR 23.06(1)(d).

(2)
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(a) the degree of liability relief that the Applicant is seeking;

(b) the extent to which the remediation that will be achieved will be a
Permanent Solution;

(c) whether a Permanent Solution, Remedy Operation Status, or
Temporary Solution, as applicable, will be achieved for the entire Site on
which the proposed Eligible Brownfields Project will be located;

(d) whether the Applicant is an Eligible Person;

(e) whether the Applicant, if not an Eligible Person, has
accommodated any potentially viable claims that an Affected Third Party
may have for property damage; and

(f) any other factor that the Attorney General deems appropriate in
his discretion.






Office of Attorney General Martha Coakley

APPENDIX D. BROWNFIELDS
Toovs, INCENTIVES, PROGRAMS

This list of selected Massachusetts and federal brownfields programs is adapted from the MassDEP
document, “Brownfields Redevelopment Toolbox: a Guide for Massachusetts Communities,”
published in December 2007. The complete guide is available for download on the MassDEP

website, at:

http://www.mass.gov/dep/cleanup/bftool.pdf

Appendix D: Brownfields Tools, Incentives, Programs -D1-
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OFFICE OF THE ATTORNEY GENERAL

Brownfields Covenant Not to Sue Program. The Brownfields Covenant Program provides liability
protection for projects where the liability protections available automatically under M.G.L. c. 21E
do not apply.

CoNTACT

Office of Attorney General Martha Coakley
One Ashburton Place

Boston, MA 02108

(617) 727-2200

WWWw.mass.gov/ago

Benjamin Ericson, Brownfields Unit Chief
benjamin.ericson@state.ma.us

MAsSACHUSETTS DEPARTMENT OF ENVIRONMENTAL PROTECTION (MASSDEP)

Privatized Waste Site Cleanup Program and Technical Assistance. The privatized Waste Site
Cleanup Program in Massachusetts streamlines the cleanup process by allowing cleanup activities

to be overseen by Licensed Site Professionals (LSPs). This program has greatly expedited the rate of
cleanup at brownfields and other contaminated properties by allowing parties to undertake cleanup
activities at their own pace. The privatized cleanup program also allows parties to take the planned
future reuses of properties into consideration during cleanup design, which can result in significant
savings in time and costs. MassDEP has established brownfields points of contact in its Boston and
regional offices to help address technical issues related to these projects, and connect parties with
financial and liability incentives that can be critical to their success.

Funding. Limited funding is available through MassDEP for brownfields-related activities.

Clean Water State Revolving Fund (SRF). The SRF Program provides subsidized interest

(2 percent) 20-year term loans for projects that protect or improve water quality. Any
Massachusetts municipality may apply and compete for this financing, during the annual
solicitation period, which normally runs from June through mid-August. Brownfield
remediation projects are eligible for CWSRF financing, provided that the municipal proponent
can demonstrate an anticipated water quality benefit to the work.

Assessment/Cleanup Grant of Service. MassDEP has limited funding through EPA to perform
site assessments and cleanups at brownfield properties on behalf of municipal and nonprofit
entities. MassDEP uses state contractors to do this work rather than granting this funding
directly to the community or nonprofit.

Technical Assistance Grants. MassDEP offers grants of up to $10,000 that are competitively
awarded to selected communities and citizen groups to provide expert advice and public
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education about hazardous waste site cleanup activities. Typically these grants are used by
communities to monitor cleanup activities being conducted by private parties.

CoNTACT

Department of Environmental Protection

One Winter Street

Boston, MA 02108

(617) 556-1138
http://www.mass.gov/dep/cleanup/brownfie.htm

Catherine Finneran, Brownfields Coordinator
Catherine.Finneran@state.ma.us

MassAcCHUSETTS DEVELOPMENT FINANCE AGENCY (MASSDEVELOPMENT)

Brownfield Redevelopment Fund (BRF). The Massachusetts Brownfield Act (1998) established the
BREF to provide low interest loans for site assessment and cleanup to public and private sector parties.
Administered by MassDevelopment, available funding includes:

* Site assessment funding up to $100,000
* Remediation funding up to $500,000

* Remediation and site assessment funding up to $2 million for projects designated as
“Priority Projects”

To qualify for BRF funding, a project has to be located in an Economically Distressed Area and the
applicant must be an “eligible person.”

CoNTACT

MassDevelopment
160 Federal Street
Boston, MA 02110
(800) 445-8030

http://www.massdevelopment.com/financing/lg_brownfields.aspx

MassacHUSETTS DEPARTMENT OF Housing AND CommuniTY DEVELOPMENT (DHCD)

Community Development Block Grant (CDBG) Program. This program, by which DCHD
administers U.S. Department of Housing and Urban Development (HUD) funds, serves cities
and towns with populations under 50,000. Larger communities are served directly by HUD. The
CDBG Program funds activities that will benefit low and moderate income persons, prevent slum
and blight or respond to urgent/critical community needs. There are three components of the
CDBG Program that can be used for brownfields projects.
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Community Development Fund. Provides grants to municipalities for planning, pre-
development studies, property acquisition, site assessment, cleanup, demolition, and other
activities.

Mini-Entitlement Program. Provides grants to municipalities designated as “Mini-Entitlements”
for activities including planning, pre-development studies, property acquisition, site assessment,
cleanup and demolition.

Economic Development Fund. Provides grants to municipalities to support job creation.
Eligible activities include: planning, pre-development studies, property acquisition, site
assessment, cleanup, demolition and other activities. Businesses can be eligible for loans or grants
through municipalities for real estate acquisition, and other related activities.

Community Development Action Grant. CDAG provides funding for publicly owned or
managed projects that will have a significant impact on the economic condition of a city or town,
including activities that will leverage significant private investment and generate or retain long term
employment, as well as projects that will significantly improve the conditions of low and moderate
income persons through the support of workforce housing production and/or the preservation

of public housing. CDAG can be used in a variety of ways, including installation, improvement,
construction, repair, rehabilitation or reconstruction of publicly owned or managed buildings or
other structures, facades, streets, roadways, thoroughfares, sidewalks, rail spurs, utility distribution
systems, water and sewer lines, for site preparation and improvements, demolition of existing
structures, and relocation assistance.

Priority Development Fund. Planning Assistance Grants: Provides grants up to $50,000 to assist
municipalities with planning, zoning, education and outreach leading to housing production. Many
communities use these funds to hire consultants to prepare exciting plans in an effort to spark the
development of housing. Priority is given to strategies that encourage housing production on city or
town center, brownfields, underutilized commercial or industrial land, or part of a transit-oriented
development.

CoNTACT

Department of Housing and Community Development
100 Cambridge Street, Suite 300

Boston, MA 02114

(617) 573-1360

www.mass.gov/dhcd

Elaine Wijnja

elaine.wijnja@ocd.state.ma.us

Execurtive OFFICE OF TransPorTATION (EOT)

Public Works and Economic Development (PWED). The PWED Program promotes economic
development through improvements to streets, sidewalks and other specified infrastructure. Eligible
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activities include design, construction and/or reconstruction or existing and/or newly relocated
streets, sidewalks and related infrastructure.

Transit Oriented Development (TOD) Program. The TOD Program offers capital grants to design
and build four types of projects within one-quarter mile of a transit station: housing, parking,
pedestrian improvements and bicycle facilities. Twenty-five percent of the units in any housing
project must be affordable. The Program also makes awards for preliminary design (25 percent) of
bicycle and/or pedestrian facilities. Applicants must be public entities but may involve public-private
partnerships.

CoNTACT

Executive Office of Transportation
10 Park Plaza, Suite 3170

Boston, MA 02116

(617) 973-7000

www.mass.gov/eot

ExecuTtive OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS (EOEEA)

Self Help/Urban Self Help Grants. Self Help grants provide financial assistance to city and
town conservation commissions to acquire critical open space. The open space must be used for
conservation or passive recreation purposes. Urban Self Help grants assist cities and towns in
acquiring, developing and renovating park and outdoor recreation facilities.

CoNTACT

Executive Office of Energy and Environmental Affairs
100 Cambridge Street, Suite 300

Boston, MA 02114

(617) 626-1026

www.mass.gov/envir

Janet Curtis
janet.curtis@state.ma.us

MassacHUSETTS DEPARTMENT OF REVENUE (DOR)

Underground Storage Tank (UST) Program. The DOR Underground Storage Tank (UST)
Program offers limited funding to cities and towns for activities related to leaking USTs, closure of
fuel storage tanks, and other activities.

Brownfield Tax Credit Program. The program offers a tax credit of up to 50% of cleanup costs
in the tax year after a cleanup is completed, and 25% for a cleanup that uses an Activity and Use
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Limitation (AUL). The party taking the credit must be an eligible person and the project must be
located in an Economically Distressed Area. In 2006, the deadline for eligible cleanup costs was
extended to January 1, 2012. In addition, the tax credit may now be transferred, sold or assigned to
another eligible person or to a nonprofit organization.

Municipal Tax Abatement Program. The program allows municipalities to negotiate back taxes,
including interest, with developers undertaking brownfield projects. A municipality must adopt a by-
law before negotiating agreements with developers.

CoNTACT

Massachusetts Department of Revenue
100 Cambridge Street, 7th Floor
Boston MA 02114

(617) 626-2600

www.mass.gov/dor

Dan Seferian (Tax Programs)
(617) 626-3293

daniel.seferian@state.ma.us

Executive Orrice oF Housing AND Economic DeveLopmenT (EOHED)

MORE Program. EOHED’s Massachusetts Opportunity Relocation and Expansion (MORE)
program offers competitive grants to municipalities that partner with private developers to improve
infrastructure for projects that create jobs. Although site assessment cannot be funded through
MORE, site remediation and preparation work that is tied to infrastructure improvements is eligible
for funding.

Chapter 43D Program. The Chapter 43D Program creates a transparent and efficient process

for municipal permitting by guaranteeing local permitting decisions on priority development
projects within 180 days. The law is a local option, and in order to be effective must be authorized
by a majority vote by Town Meeting or City/Town Council. Once local approval is granted
municipalities can offer grants up to $100,000 for staffing assistance and consulting services.

Economic Development Incentive Program (EDIP). EDIP offers tax and other incentives to attract
new businesses in targeted areas. The following benefits are available under this program:

¢ 5% Investment Tax Credit

* 10% Abandoned Building Tax Deduction

* Local real estate tax incentives such as Tax Increment Financing (TTF) or Special Tax

Assessment (STA)

Eligible sites must be located in a state designated Economic Target Area (ETA).
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CoNTACT

Executive Office of Housing and Economic Development
One Ashburton Place, Suite 2101

Boston, MA 02108

(617) 788-3636

www.mass.gov/eohed

Nayenday Thurman, Director of Economic Development Programs (MORE Program)
nayenday.thurman@state.ma.us

Massachusetts Permit Regulatory Office
One Ashburton Place, Room 2101
Boston, MA 02108

(617) 788-3667

April Anderson Lamoureux, Permitting Ombudsman (43D Program)
april.a.anderson@state.ma.us

Massachusetts Office of Business Development
One Ashburton Place, Suite 2101

Boston, MA 02108

(617) 788-3638

Lauren E. Jones, Project Manager (Economic Development Incentive Program)
lauren.jones@state.ma.us

Massacuuserts HistoricarL COMMISSION

Historic Rehabilitation Tax Credit. A 20 percent tax credit is available for projects on the state
Register of Historic Places that meet eligibility requirements. Brownfields such as old mills may

qualify.

CoNTACT

Secretary of the Commonwealth

Massachusetts Historical Commission

220 Morrissey Boulevard

Boston, MA 02125-3314

(617) 727-8470

mhc@sec.state.ma.us
http://www.sec.state.ma.us/mhc/mhctax/taxidx.htm
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MassacHUSETTS Business DEvELoPMENT ComMPaNY (MASSBUSINESS)

Brownfield Redevelopment Access to Capital Program (BRAC). The Brownfield Act of

1998 created the BRAC Program, which backs loans with state subsidized, volume discounted
environmental insurance. The BRAC Program offers Cleanup Cost Cap, Pollution Legal Liability,
and Secured Creditor coverage that provide protection for the borrower against unanticipated costs
that arise in a brownfield cleanup project.

Massachusetts subsidizes the premium of this insurance up to 50 percent. ACE, AIG, Chubb and
XL are the selected insurance carriers.

CoNTACT

Massachusetts Business Development Corp.
500 Edgewater Drive, Suite 555

Wakefield, MA 01880

(781) 928-1106

www.mass-business.com

Thomas J. Barry, Senior Vice President, Director MassBRAC
tbarry@mass-business.com

U.S. ENVIRONMENTAL PROTECTION AGENCY (EPA)

Brownfields Assessment Grant Program. Assessment Grants provide funding for public entities

to inventory, characterize, assess, and conduct planning and community involvement related

to brownfield sites. Grants are for up to $200,000 to address sites contaminated by hazardous
substances, pollutants, or contaminants (including hazardous substances co-mingled with petroleum)
and up to $200,000 to address sites contaminated by petroleum. Up to $200,000 can be used

per site and up to $350,000 with a waiver based on anticipated levels of contamination, size, or
ownership of the site.

Targeted Brownfields Assessment (TBA) Program. EPA Targeted Brownfields Assessments are
conducted by an EPA contractor on behalf of a public entity or nonprofit who partners with a
public entity. Services include site assessments, cleanup options and cost estimates, and community
outreach. Services are for an average of $100,000.

Brownfields Cleanup Grant Program. Cleanup Grants provide funding for a public entity or
nonprofit who partners with a public entity to carry out cleanup activities at brownfields sites that
they own. An eligible entity may apply for up to $200,000 per site to address sites contaminated by
petroleum and hazardous substances, pollutants, or contaminants (including hazardous substances
co-mingled with petroleum). Cleanup grants require a 20 percent cost share, which may be in

the form of a contribution of money, labor, material, or services, and must be for eligible costs. A
cleanup grant recipient may request a waiver of the 20 percent cost share based on hardship. An
eligible entity must own the site for which it is requesting funding in order to qualify. Sites must

-D8- Appendix D: Brownfields Tools, Incentives, Programs



Office of Attorney General Martha Coakley

have a Phase I environmental assessment completed and a Phase II environmental assessment
underway or completed.

Brownfields Cleanup Revolving Loan Fund (RLF) Program. RLF Grants provide funding for
public entities to capitalize a revolving loan fund and to provide subgrants to carry out cleanup
activities at brownfields sites. Grants are up to $1,000,000 to address sites contaminated by
petroleum and hazardous substances, pollutants, or contaminants (including hazardous substances
co-mingled with petroleum). An RLF grant recipient must use at least 60 percent of the awarded
funds to capitalize a revolving loan fund. Revolving loan funds generally are used to provide no-
interest or low-interest loans for brownfields cleanups. An RLF grant recipient may also use up to
40 percent of the awarded funds to provide subgrants to other eligible entities, including nonprofit
organizations, for brownfields cleanups on sites owned by the subgrantee. A grant recipient cannot
subgrant to itself.

Brownfields Job Training Program. Job Training Grants provide funding to public entities or non-
profit organizations to help the community take advantage of jobs created by the assessment and
cleanup of brownfields. The Job Training Grant Program’s goals are to prepare trainees for future
employment in the environmental field and to facilitate cleanup of brownfields sites contaminated
with hazardous substances. Grants are for up to $200,000. Recipients must serve a community that
currently receives or has received financial assistance from EPA for brownfields assessment, revolving
loan fund or cleanup grants.

CoNTACT
EPA New England

Brownfields Section

One Congress Street, Suite 1100

Boston, MA 02114-2023

(888) 372-7341
http://www.epa.gov/region1/brownfields/index.htm

U.S. DeEPARTMENT OF HousiNGg AND UrBaAN DeveELormenT (HUD)

Community Development Block Grant Program (CDBG). The HUD-administered CDBG
Program provides an annual grant to municipalities with populations over 50,000 or identified
central cities of metropolitan areas (“entitlement communities”). These funds are awarded on a
formula basis and may be used for brownfields-related activities such as site assessment, remediation,

demolition, rehabilitation and construction. Non-entitlement communities may access these funds
through Massachusetts DHCD.

Section 108 Loan Program. This program provides entitlement communities receiving CDBG
funds through HUD with up to five times their annual CDBG allocation in guaranteed loans for
brownfields redevelopment activities. Non-entitlement communities submit joint applications with

Massachusetts DHCD.
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Brownfields Economic Development Initiative (BEDI). BEDI provides competitive grant funding
to communities for activities related to the redevelopment of brownfields sites.

CoNTACT

Department of Housing and Urban Development
Thomas P. O’Neill, Jr. Federal Building

10 Causeway Street, 3rd Floor

Boston, MA 02222-1092

(617) 994-8352

www.hud.gov

Cedric Kam, Economic Development Specialist

Cedric_C._Kam@hud.gov
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