
NEW CHAPTER 40B 
REGULATIONS

NEW CHANGES TO CHAPTER 40B                                      APRIL 11, 2008



WHY?

• Create a Single, Comprehensive Set of 
Regulations and Guidelines

• Improve Clarity in the Regs & 
Guidelines

• Improve Transparency and 
Predictability in the Process

• Codify Existing Policies, HAC and 
Court Decisions



PRINCIPLES

• CARRY OUT THE EXPRESS INTENT 
and REQUIREMENTS OF THE STATUTE
– Adhere to the role and authority granted to 

the Subsidizing Agency

– Adhere to the narrow function of the 
statute – overcome exclusionary practices

– Within this context, respect the interests of 
the locality



ORGANIZATION OF THE 
REGULATIONS
• Consolidates Sections 30.00, 31.00 and 

45.00

• Expands Regulations to Provide “Rules 
of the Road” from Start to Finish

• Creates a Single Set of Regulations and 
Guidelines that Generally Apply Across 
all Program, All Subsidizing Agencies



56.02 – DEFINITIONS

• Project – Allows Nonresidential 
Ancillary Uses
– Complement the residential use

– Conform with good planning strategies
– Relationship to Jepson Case

• Subsidy – Incorporates Indirect Non-
Financial Assistance
– See, Stuborn & Middleborough



56.03 – MEASURING PROGRESS

“SAFE HARBORS ”
• Determination of Applicability

– Measured at application filing date

– ZBA must provide notice within 15 days of 
opening the hearing if it believes that a 
Safe Harbor is available 

• Purpose is to provide clarity to all 
actors; does not relieve ZBA of 
obligation to hold a full hearing
– See s.20 of G.L. C.40B



56.03 – MEASURING PROGRESS

“SAFE HARBORS ”

• Either party can seek review by DHCD 
and further review in an expedited HAC 
process

• The decision by DHCD and the HAC 
only reflects whether a Safe Harbor 
measure has been met and is available
to the ZBA



56.03 – MEASURING PROGRESS

LOCAL PRODUCTION 
PLANS

• Annual threshold lowered to 0.5%

• Requirements more extensive

• DHCD Approval Valid for 5 Years 



56.04 – PROJECT ELIGIBILITY

DESIGN

• Emphasize Importance of Creating a 
Site Plan and Design that Seeks to 
Integrate a Different Housing Form into 
the Neighborhood
– Additional Submission Requirements that 

Relate to this Objective
• E.G.: Locus map & photos of adjacent sites

– Narrative description of approach to
• massing
• relationship to adjacent buildings
• Exterior building materials



56.04 – PROJECT ELIGIBILITY

DESIGN

• Subsidizing Agencies Must Consider
and Address in Project Eligibility 
Determination:
– How does the site plan to mitigate height 

and scale?
– How does the site plan address the 

streetscape? 
– Is the density appropriate in the given 

context?



56.04 – PROJECT ELIGIBILITY

PREVIOUS MUNICIPAL 
ACTION

• The statute is not intended to remove all 
local control related to regulating patterns of 
land development

• Incumbent upon Subsidizing Agency to take 
into consideration whether the Project takes 
into account municipal action to create 
address the goals of the statute
– E.G.: an existing multi-family zone, a 40R district



56.05 – LOCAL HEARINGS

EXPEDITED HEARING
• Hearing for an Application must open 

According to the Order of Application 
Date

• Presumption that Hearings Concluded 
within 180 Days Meets the Statutory 
Requirement of “Expedited”

• Exception for ZBA that is Entertaining 3 
Applications that Total its “Large 
Project” Threshold



56.05 – LOCAL HEARINGS

• Use of Consultants & Fees
– Codifies prior Model Local Rules

• Review of Financial Pro Formas has a 
Limited Function

• Prohibits Requiring more Affordable 
Housing than Minimum Required by 
SHI Guidelines

• Applicant may Proceed at Own Risk



56.05 – LOCAL HEARINGS

UNECONOMIC 
CONDITIONS

• General Standards
– Generally imposed on unsubsidized housing?
– Address a pre-existing, general municipal 

condition?
– Disproportionate to the impacts related to the 

particular project?

• Limitation Relating to Ancillary Commercial 
Use

• Cannot Require Reduction in Number of 
Units Unless Related to a Local Concern



56.06 – HAC PROCEDURE

• Intervention by Abutters
– Allowed to the same extent as they would 

have standing under C.40A

• Mediation through MODR
– Currently offered after Conference of 

Counsel
– Expands program to permit Hearing 

Officer to order parties to mediate
– 8 hours of free mediation available



56.07 – TRANSITION RULES

• Objective is to Avoid any Retro-Active 
Application of New Regulations

– Not yet received Project Eligibility: new 
regulations apply in entirety

– Received Project Eligibility but not yet 
applied to ZBA: all but new Project 
Eligibility requirements apply



56.07 – TRANSITION RULES

– Application filed with ZBA but no decision and/or 
not Final Approval: new regs except changes to:

• Deadline for ZBA hearing
• Reduction in Housing Production threshold
• Large Project Threshold for Smallest 

Municipalities

– Final Approval Received prior to April 1, 
2008: going forward, all regs but for 
Financial Surety



GUIDELINES

• Affirmative Fair Housing Marketing 
Plans (& Resident Selection)

• Continuing Care Retirement 
Communities

• Group Homes

• Housing Rehab Programs

• Cost Examination



OVERALL CONTEXT 
FOR NEW CHANGES

• Community Assistance Unit: 
617-573- 1353

• New Funding

• Speedier HAC Resolution


